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Balance Sheet Problems 
IIiI—TuHeE Form oF THE BALANCE SHEET 
By A. A. FitzGERALp 


Accountancy terminology is notoriously loose and inaccurate, 
but no more precise and accurate term is used in accountancy 
than the term “balance sheet.” The purpose and proper content 
of a balance sheet is commonly misunderstood, but in this instance, 
the fault does not lie in misleading terminology, but in a popular 
tendency to strain the meaning of the term. A balance sheet, as 
the name correctly implies, is a sheet showing a classified summary 
of all the balances appearing in a set of books, after all the nominal 
accounts have been closed by transfer to the profit and loss 
account.” 

In the second article in this series, the point was made that a 
balance sheet is not intended to be a statement of assets and 
liabilities at realisable values, but that, nevertheless, it does serve 
useful purposes. In particular, when read in conjunction with the 
profit and loss accounts,” a series of balance sheets prepared as at 
successive dates indicates the strengthening or weakening of the 
financial structure of an enterprise. In considering the most 
appropriate form in which this classified summary of ledger 
balances should be prepared, regard should be had to this purpose, 
and, above all, the classification should be such as to assist the 
reader in making this comparison between the balance sheet pre- 
pared, as at successive dates, and to avoid inconsistencies in arrange- 
ment or grouping from period to period. 

It is necessary to distinguish between the inherent limitations 
of a balance sheet on the one hand and the effect, on the other 
hand, of accounting conventions which derogate from the useful- 
ness of the balance sheet and its suitability for its main purposes. 
One of these conventions had already been noticed—the common 
practice of using the terms “liabilities” and “assets” as sub-head- 
ings. Their use encourages the popular misconception of the nature 
of the balance sheet, and leads to the assumption that, prima facie, 
every item which appears on the “assets” side is intended to 
represent an asset. Hence the amused tolerance of speakers at 
social functions, and the testy impatience of critics of the accoun- 
tancy profession on other occasions, at a convention which appa- 


1. De Paula: Principles of Auditing. 
2. Under Victorian Company Legislation, ‘‘a statement of Profit and Loss shall be annexed 
to and form part of the balance sheet.” 
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rently treats losses as resulting in an increase in assets. There is 
no reason, except blind adherence to tradition, why these sub. 
headings should be continued. Nor can the sub-headings “debit” 
and “credit,” which are still occasionally seen, be justified. Their 
presence on a balance sheet indicates a complete misunderstand- 
ing, not only of the purpose of the summary but of its nature. It 
is not, as such headings would suggest, a ledger account, but a 
summary of a number of ledger account balances. 

To accountants, these are of course elementary considerations, 
and yet there is a general tendency to follow the beaten track, 
with a careless disregard of the effect of the conventions on the 
minds of balance sheet readers. Recognition of the fact that a 
balance sheet is not an account leads to an even more far-reaching 
conclusion. If it is not an account, is there any good reason for 
presenting it in the two-sided form which is generally associated 
with the idea of a ledger account? In point of fact, machine 
accounting is materially changing the characteristic form of ledger 
accounts and tabular arrangements are displacing the two-sided 
form of ledger account, as a matter of convenience. That form of 
account originated in the exigencies of bookkeeping in bound 
books. Loose-leaf forms and mechanical operations have changed 
some of those needs and the two-sided form, being no longer the 
most convenient in all cases, is frequently dispensed with, par- 
ticularly in cost ledger accounts. The two-sided form of balance 
sheet never had the justification which the two-sided form of ledger 
account had, and for purposes of comparison, it is decidedly incon- 
venient. 

It is almost impossible to present a clear comparison between 
balance sheet figures at more than two successive dates, except 
by abandoning the two-sided form in favour of a tabular arrange- 
ment. 

One possible justification for the two-sided form is that it 
corresponds with the two sides of the fundamental balance sheet 
equation A = L + P, where A = assets, L = liabilities and 
P = proprietorship or net worth. Thus “assets” appear on one 
side of the balance sheet, as on one side of the equation, and 
“liabilities” and “proprietorship” on the other. But, besides being 
an inconvenient arrangement, the conventional two-sided form 
sometimes conflicts with this form of the equation, as when a debit 
balance in profit and loss account (a diminution of net worth) 
appears amongst the “assets” or a provision for depreciation (a 
deduction from the book value of assets) appears amongst the 
“liabilities.” 

Moreover, the A = L + P form of the balance sheet equation 
is not the only way in which the equation may be stated, nor, for 
some purposes is it the most satisfactory way. 

If, for example, it is thought desirable to emphasise that impor- 
tant balance sheet relationship known as working capital, the form 
of the equation might be: 

DL + P=CA—CL+DA+FA+IA 
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where DL = Deferred Liabilities, P = Proprietorship, CA = 
Current Assets, CL = Current Liabilities, DA = Deferred 
Assets, FA = Fixed Assets and IA = Intangible Assets. 

Or if it is desired to emphasise the manner in which Proprie- 

tors’ Funds are used, the form of the equation might be: 

P= (CA —CL) + (DA+ FA+ IA — DL) 
or, in other terms, Proprietorship = (is invested in) Working 
Capital plus the excess of Deferred, Fixed and Intangible Assets 
over Long-Term Liabilities. 

If either of these forms is thought to be preferable, in given 
circumstances to the A = L + P form of the equation, there is 
no sound accountancy reason why the balance sheet should not 
follow the desired form. The dominant considerations should be 
clarity of expression, the convenience of the reader and the suita- 
bility of the form to the main object of balance sheet analysis— 
a study of the trends in the financial structure from year to year. 

Undoubtedly, many balance sheet users, from training in 
accounting conventions or from long use, have become accustomed 
to the two-sided form and find it clear. Undoubtedly also many 
find it a source of confusion and must physically or mentally 
rearrange the balance sheet before its whole meaning becomes 
evident to them. Furthermore, even those who are thoroughly 
conversant with accounting convention, must rearrange any series 
of balance sheets in tabular form, so as to bring out clearly the 
significant relationships and changes therein, before they can carry 
out any useful analysis and correctly interpret the information 
which the balance sheets contain—and often conceal. The in- 
variable practice amongst financial writers of rearranging pub- 
lished balance sheets for analytical purposes is an unmistakable 
indication of the superiority of the tabular form. It is also surely 
a reflection on conventional accounting methods of presentation 
that it should be necessary for a statement prepared by accountants 
to be revised before it can be interpreted. 

These considerations of the most appropriate form of the balance 
sheet are, perhaps, most weighty when the balance sheet is being 
prepared for the information of managers, who are entitled, since 
they employ accountants, to expect that the whole of the accoun- 
tancy work, including analysis and clear presentation of the results 
of analysis of the accounts, will be done before the statements are 
presented to them. But even in the balance sheets published for 
the information of shareholders and creditors there is a good case 
for careful study of methods of presentation. After all, so far as 
balance sheets are concerned, proprietors and creditors are in- 
terested in precisely the same financial relationships as are the 
managers of the enterprise, though perhaps less detailed infor- 
mation is needed by them than by the management. 

_ Consequently, it is not surprising to find that in recent years an 
Increasing degree of attention has been given by accountancy 
writers and practitioners to the form of published balance sheets. 
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Influenced largely by press criticisms, such as those which have 
appeared from time to time in The Accountant and The Economist, 
English accountants appear, indeed, to have been experimenting 
with forms of balance sheet in the attempt to discover those forms 
which provide the greatest net advantages in clarity and ease of 
interpretation. 

A similar outlook is noticeable in recent American accounting 
literature. For example, D. L. Trouant® says: “The accountant 
should consider and be sympathetic with the growing demand 
that statements should be more informative and more easily under- 
stood by the reader and may well urge his client to meet this 
demand.” 

In Australia some progress towards what The Accountant has 
called refinement of draughtsmanship in balance sheet preparation 
has also been noticeable in the last few years, but the movement 
is not proceeding as rapidly or extending as far as in the older 
English-speaking communities. Company law amendment in some 
of the States has had some influence in directing attention to faulty 
balance sheet construction and in prescribing certain minima of 
information which must be given in the published accounts of 
companies. For example, one of the worst instances of obscurant- 
ism in published accounts, in which the grouping of dissimilar 
classes of assets and liabilities was carried to extreme lengths, has 
been remedied since the passing of the N.S.W. Companies Act of 
1936. The provisions of the Victorian Act of 1928, and particu- 
larly the “model” forms of balance sheet given in the Third 
Schedule to that Act have, on the other hand, operated as a 
hindrance to progress. The forms are antiquated, particularly in 
regard to the lack of grouping and the order of arrangement of 
the items, and it is often overlooked that the Act prescribes merely 
that the balance sheet shall be in the form in the Schedule or to the 
like effect. 

Many people, including some accountants, show a tendency to 
ignore the words italicised above and thus to assume that the 
“model” form must be slavishly followed. In view of the rapidly 
developing technique of balance sheet construction, it is unde- 
sirable that Companies Acts shall attempt to set up standard forms, 
This point has been well taken by the Joint Committee of Accoun- 
tancy and Secretarial Institutes in Victoria in its representations 
to the Victorian Government in connection with the Companies 
Bill which is now before the Victorian Legislature. 

The Joint Committee says: 

. . . Standardisation of balance sheets by legislation is unsatisfactory and, 
to the extent to which it results in attempts at uniformity, may be definitely 
harmful. No one form of accounts could be devised which would be suitable 
for use by the great variety of companies now in existence. Differences in 
the form of organisation of business enterprises as well as differences in 
business assets and liabilities, sources of revenue and classes of expenditure, 
render it most undesirable that financial statements should be forged into one 
common pattern. 


3. D. L. Trouant: Financial Audits. 
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Moreover, at the present time the technique of balance sheet construction 
js in a transition stage. Many of the larger companies overseas, and some 
in Australia, are experimenting with new methods of presenting financial 
information to their shareholders, and it is believed and hoped by the Com- 
mittee that this tendency will be further developed in this country in the 


near future. 


Company legislation may thus encourage or impede, according 
to its terms, the movement towards improvement in balance sheet 
form. But the problems of balance sheet form can only, at the 
best, be partly resolved by legislation, which can only define in 
general terms the minimum information which published accounts 
should contain. Cumulative improvement in the direction of 
greater “refinement of draughtsmanship” and the development of 
new forms of statements is dependent upon the awakening of 
accountants to a full sense of their responsibility in the matter and 
on the influence of educated opinion on the highly technical points 
involved. 

The grave danger which faces the accountancy profession in 
this respect is the danger that it may become hidebound by tra- 
dition and may cling to conventional forms long after they have 
outlived such usefulness as they may once have possessed. De 
Paula* has warned us to “guard against becoming the slaves of 
theory” and has expressed his readiness, as an experienced prac- 
titioner, “unblushingly to depart from accepted theory” and “to 
sacrifice theoretical principles upon the altar of practical expe- 
diency” to the end that accounts prepared for laymen to read 
should be made as clear and simple to understand as possible. As 
a professed “heretic” he has been largely responsible for the form 
of the accounts of one of the largest English manufacturing con- 
cerns,> which have been universally commended by authoritative 
financial experts as models of the best accountancy practices. 

The Accountant, in its Finance and Commerce section, has for 
many years played a notable part in educating the accountancy 
profession and the business community in matters relating to 
balance sheet form. That its labours are producing a rich harvest 
will be evident to anyone who examines the examples of improved 
forms of balance sheets which now appear in its columns from 
week to week. As an indication of the trend of English thought 
and practice, and as a summary of the principal directions in which 
improvement is taking place, the following features of modern 
balance sheet construction, each of which can be illustrated from 
accounts reviewed in The Accountant, may be instanced: 


1. The segregation of assets and liabilities into class groups 
with group totals. The purpose of this grouping is to indi- 
cate clearly the sources of the funds used by the enterprise 
and the manner in which those funds are used. It facilitates 
the study of balance sheet relationships, such as working 
capital, and of changes in the financial structure. As pre- 


4. De Paula: Principles of Auditing, Chapter XIII. 
5. The Dunlop Rubber Co. Ltd. See, e.g., The Accountant of 8/4/38, page 509. 
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viously mentioned, it is essential that the balance sheet 
grouping selected should be consistently adhered to from 
year to year. Given this consistency, however, the classi- 
fication of items into the various groups should not be over- 
rigid. Circumstances alter cases, and it may well be that 
an item classified as a current asset in one set of circum- 
stances should not be so classified in different conditions.* 
The inclusion, with the Balance Sheet, of a Profit and Loss 
Statement in reasonable detail. As to what constitutes 
reasonable detail it is impossible to lay down specific rules of 
general applicability. The guiding principle is that “certain 
general principles should be followed in order to ensure 
as far as possible that the net results fairly attributable to 
the year’s operations upon a basis comparable year by year 
should be shown and extraneous and abnormal items should 
be stated separately.” 
The inclusion in the Balance Sheet and Profit and Loss 
Statement, in addition to the figures for the current period, 
of comparative figures. These comparative figures may be: 

(a) In the case of new enterprises, the prospectus esti- 

mates. 

(b) In the case of older enterprises : 
(i) the figures for the previous year or 
(ii) the figures for several years past. 


In some instances, where the comparative figures relate to 
several prior periods, the information is set out in a statisti- 
cal supplement to the balance sheet. The inclusion of such 
data in the current balance sheet is a recognition of the 
importance of comparison in the study of financial and 
operating statement and of the desirability of facilitating this 
comparison as far as may conveniently be done. 

It is interesting to notice that the question of the legality 
of the inclusion of comparative figures in balance sheets 
was raised by the chairman of an English company. The 
point was considered in a leading article in The Accountant 
of January 15, 1938, in which the common-sense view was 
taken that, “Even if hyper-legalism could discover illegality 
in what everyone regards as a beneficial practice, we should 
not be much upset; wise men do not run about the world 
looking for breaches of law and we are prepared to wait until 
someone seriously raises a complaint and until a Court feels 
obliged to act thereon.” 

An unusually extensive application of the use of supple- 
mentary statistical data is the nine-year analysis of certain 
features of the accounts of an investment company given in 
The Accountant of February 26, 1938, page 306. Another 


6. See, e.g., the accounts commented on in The Accountant of 25/6/38, page 885, in which 


7. 





Stocks which must be held for long periods are excluded from the Current Assets group 
Lord Plender: The Accountant of 13/2/32. 
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is the four-year comparative statement of profits and their 
disposal included in the 1936 accounts of the Dunlop Rubber 
Co. Ltd.8 
The use of tabulations in the body of the balance sheet. 
This device may be advantageously employed to improve 
the form and clarity of a balance sheet in which several items 
of fixed assets, with additions thereto and depreciation 
provided on each item are to be shown.® 
The use, either in the balance sheet itself or as a supple- 
mentary summary of a variation of the more usual form of 
balance sheet equation. As already indicated, balance sheets 
based on variations of the main form of the equation may 
be used to emphasise particular aspects of the financial 
structure. 

One such variation,!® which emphasises working capital, 
results in the following balance sheet form: 

CR ie be ig ee 46 oe 66 06 ee. xa Beavede 

Less Current Liabilities .. .. 0... 0. ce ce canes 


Leaving Net Current Assets .. .. .. 2 22 0s sees 
Po ee a ee ee eee ee 


Thus showing a value for total net assets of .. —...... 
Against which there are 
Ne! ae UK ed he Sy Sl Sk Seeds 
Reserves .. . Slee ie “Caewens 
Profit and Loss Account a Ge Maes 


Another, this time presented as supplementary infor- 
mation, is the Analysis of Consolidated Balance Sheet of 
Imperial Chemical Industries Ltd. and its 124 subsidiaries.” 
This form emphasises the manner in which the shareholders’ 
funds are employed: 

Capital and Surplus Employed .. .. .. .. .. &...... 


Capital Immobilised— 
ee ee 
(b) Intangible Assets .. .. .. ...... 


from which has to be deducted the 
Obsolescence and Depreciation Reserves 
of I.C.I. and its subsidiary companies, 
EE a S60 ae ek i a Oe ake aewed 


EE ae ee es eee 





8. See The Accountant of 17/4/37, pp. 564-56 
9. See the striking example in The Accountant ‘a 18/6/38, page $58 
10. See The Accountant of 30/1/37, page 178. 
Il. See The Accountant of 30/4/38, page 610 
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and 
(c) The Book Value of the Shares 
and Debentures in Associated 
Companies 


Working or Liquid Capital— 
Re eee 
Investments .. 

Debtors .. 
Stocks 


Less Current Liabilities and other 
provisions 


6. The omission of shillings and pence and the statement of 
balance sheet items as adjusted to the nearest £. The advan- 
tages of this practice are that it leaves more room for the 
insertion of more useful information and that it avoids the 
inference of exactitude and precise valuation which is 
likely to be derived from accounts in which items totalling 
perhaps many thousands of pounds, and as to the value of 
which opinions may legitimately differ by hundreds of 
pounds, are stated at a figure carried out to the last penny. 
As every accountant knows, such an appearance of com- 
plete accuracy is an illusion. 

In spite of some theoretical criticism of the practice, it is 

rapidly becoming standard practice in the balance sheets of 
the largest concerns in England, and it is being increasingly 
used in Australia. 
The inclusion in the current Profit and Loss Appropriation 
Account (and consequently in the balance sheet) of the 
proposed appropriations of profit. The argument for this 
practice is that the financial structure is immediately 
altered by distributions of profit made in respect of the 
year’s operations covered by the accounts. Sometimes, the 
effect on the working capital position is substantial, and it 
is argued that the accounts should give effect to proposals 
which are almost invariably approved by the shareholders 
at the meeting at which the accounts are presented. Strong 
support for the argument is given by the practice of finan- 
cial experts in making the adjustments necessary for the 
purpose of reviewing the accounts. 

The theoretical argument against the practice is obvious. 
The proposed appropriations have not in fact been made at 
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the date as at which the balance sheet is prepared. The 
practice has been the subject of considerable academic con- 
troversy, but it seems to be gaining in popularity. The 
Accountant favours it, on the ground that the clarity of 
accounts is thereby improved. 

Incidentally, it is thought also that “many companies still 
add unnecessary complications to their balance sheets by 
including detail which properly belongs to an appropria- 
tion account.”!* Thus the set of statements should include 
a balance sheet, in which the final balance of the appropria- 
tion account, after giving effect to the proposed appropria- 
tion, is shown as a single item, a profit and loss account 
which shows the “profit or loss fairly attributable to the 
year’s operations,” and an appropriation account which 
shows in detail how the balance of profits available is pro- 
posed to be dealt with. 


12. The Accountant of 15/1/38, page 93. 





Articles in Overseas Journals 
The Accountant 


July 30, 1938: The Nature and Measurement of Income—V, by 
Ronald S. Edwards: The Function of Realisable Values in 
Accounts—II, by William Wolff: Audit of Public Parks 
Accounts. 

August 6, 1938: Leading Article on The Share Pushing Bill: 
Economics of Rearmament, by Prof. J. H. Jones: The Nature 
and Measurement of Income—VI, by Ronald S. Edwards 
(this article deals with the Valuation of Stock-in-Trade) : 
Text of the Prevention of Fraud (Investments) Bill. 

August 13, 1938: Leading Article on Auditors and Depreciation : 
Economics of Rearmament—II, by Prof. J. H. Jones: The 
Nature and Measurement of Income—VII, by Ronald S. 
Edwards: Review, by Ronald S. Edwards, of A Statement of 
Accounting Principles. 

August 20, 1938: Leading Article on Ultra Vires Acts of Com- 
panies: Objects Clauses in Memorandum: Holidays with 
Pay, by Prof. J. H. Jones: The Nature and Measurement of 
Income—VIII, by Ronald S. Edwards: The Position of the 
Public Accountant in Relation to Business and Government 
in Great Britain—I, by Sir Laurence Halsey. 


The Incorporated Accountants’ Journal 
August, 1938: The Audit of Private Limited Companies and 
Private Concerns, by G. P. Barrowcliff, and discussion 
thereon: The Effect on Auditing of Machine Accounting, by 
R. N. Barnett, and discussion thereon. 
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The Accountants’ Journal, Wellington 


September, 1938: The Duties and Liabilities of Company Direc- 
tors, by Clive Haszard: Relationships between Modern De- 
velopments in Accountancy and the General Standing of Mem- 
bers with the Public, by “A.A.A.”: Examinations and Studies, 
a lecture by A. M. Seaman. 





Book Review 


The Law of Income Tax (The Commonwealth). J. V. Ratcliffe 
and J. Y. McGrath, with J. W. R. Hughes. The Law Book 
Co. of Australasia Pty. Ltd. Pp. liv + 1,193 (including 107 
pp. index). Price, £5/5/-, including one year’s subscription 
to The Law Book Co.’s Taxation Service. 


This massive work is described as “‘a treatise designed for the 
use of the taxpayer and his advisers.” No better indication could 
be had of the need for such an aid than the size of the volume and 
the nature of its contents. The plan of arrangement is a subject 
treatment rather than an annotation of the Act, and this has the 
advantage of bringing together in one place all the provisions, 
judgments and comments thereon relating to each particular aspect 
of the legislation. The references to the leading cases are unusually 
full and informative and in most instances are so designed as to 
render unnecessary resort to the reports themselves. 

In a work such as this, a most important feature is the index- 
ing arrangements. In this respect, the volume is very well planned. 
Besides the general index, which has evidently received particu- 
larly careful attention, there is an analysis of chapters with page 
references to the chapter subdivisions, a page reference to the 
comments on various sections of the Act, and a 2l-page Table of 
Cases referred to. 

It is intended later to publish a smaller volume dealing with 
the State laws, in so far as these laws are not uniform with the 
Commonwealth law. 

The Taxation Service gives the Acts of the Commonwealth 
and the States, with the regulations thereunder and monthly notes 
of new and amending legislations, decisions of the Courts, and 
(quarterly) a full report of all taxation cases. 

The experience and standing of the authors is a guarantee of 
their qualifications to carry through satisfactorily the tremendous 
task which the writing of this book entailed. Users of the work 
will not be disappointed at the degree in which they have realised 
their objective to provide a treatise which would be useful to the 
taxpayer and his advisers. 
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Distributions in a Winding Up 
ADJUSTMENT OF THE RIGHTS OF CONTRIBUTORIES INTER SE 
By O. R. MacDona pn, A.1.C.A. 


In the winding up of a company, any surplus remaining after 
the claims of all the creditors have been satisfied in full must be 
distributed amongst the shareholders in proportion to their 
respective rights and interests. The shareholders’ rights in this 
connection are governed principally by the Memorandum and 
Articles of Association of the Company, but consideration must 
also be given to general rules of law and equity and to the deci- 
sions that from time to time have been laid down by the Courts. 

The subject is a difficult one, and it would not be possible in a 
short article such as this to discuss its many ramifications: all that 
is proposed is to set out for the benefit of accountancy students 
the general principles to be followed when problems on this par- 
ticular branch of Company law are being answered. 


Different Classes of Shares 

Shares may be broadly classified as: 

(a) Preference. 

(b) Ordinary, and 

(c) Deferred. 

The rights of and obligations attached to each of the above 
classes of shares are defined by the provisions, or absence of pro- 
visions, in the Articles of Association. Considerable variation 
occurs in' the relevant provisions in different Articles, and it is 
consequently difficult to generalise upon them. However, as far 
as the order of priority in a winding up is concerned, any varia- 
tions which there may be in the Articles do not affect the general 
principles, which are the same in every instance. Subject to any 
special provisions in the Articles affecting the rights of share- 
holders amongst themselves, surplus assets in a winding up must 
be distributed : 

Firstly, in repayment of calls paid in advance, with interest 
as prescribed by the Articles. 

Secondly, to preference shareholders ranking as to return of 
capital in priority to other shareholders. 

Thirdly, to ordinary shareholders. 

Fourthly, to deferred shareholders ranking after other share- 
holders as to return of capital. 

If after satisfaction in full of the above claims there still 
remains a surplus, that surplus must be distributed amongst 
all the shareholders in proportion to the nominal value of 
the shares held by them. 

(1) Calls Paid in Advance—The right to receive repayment 
of calls paid in advance in priority to any return of capital is 
subject to certain qualifications, viz. : 
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(a) There must be a sufficiency of funds to meet the claims 
of shareholders whose rights as regards return of capital 
are preferential to those of the shareholders who have 
paid calls in advance. 

(b) There must be a sufficiency of funds, after deducting 
the calls paid in advance, to adjust the rights inter se 
of shareholders of the same class as the one who has 
paid calls in advance. 

(2) Preference Shares—(a) Return of Capital—Prima-facie, 
preference shares carry no preferential rights as to return of 
capital in a winding up. Unless the Articles expressly provide for 
such priority, preference shareholders will rank equally with the 
other shareholders in a distribution. 

(b) Arrears of Dividend—Where dividends on cumulative 
preference shares are in arrears at the date of the commencement 
of the winding up, it is necessary to determine whether the pre- 
ference shareholders are entitled to receive those arrears before 
any return of paid-up capital is made to the ordinary and deferred 
shareholders. The rights of the preference shareholders in this 
connection are governed by the Articles, which must be closely 
investigated to see— 

(i) Whether such rights are expressly conferred. Prima 
facie, preference shareholders are not entitled to receive 
their arrears of dividend before any return of capital is 
made to the other shareholders. 

(ii) Whether “arrears of dividend” means only dividends 
actually declared, or whether it includes all deficiencies 
of dividend, whether actually declared or not. 

(iii) Whether allowance is to be made for the proportionate 
part of the annual dividend in respect of the period from 
the end of the last financial year to the date of the com- 
mencement of the winding up. 

(iv) Whether the arrears are to be paid only out of funds 
representing accumulated profits, or out of funds repre- 
senting a surplus over and above the total paid-up capi- 
tal; or whether they are payable out of any funds, capital 
or revenue, in the hands of the liquidator. 

The question of priority of arrears of preferential dividends 
is a vexed one, and has been the cause of considerable litigation. 
Students are recommended to read the reports of cases and dis- 
cussions on them contained in text-books and articles in account- 
ancy journals. The position is well summarised in the paper on 
“Rights of Preference Shareholders,” read by Mr. J. S. McInnes. 
F.I.C.A., to the Australasian Congress on Accounting in 1936, and 
reported in the Proceedings of the Congress. As far as book- 
keeping examinations are concerned, however, a full knowledge 
of the fine points of law involved is not required. Should an 
examination problem state to the effect that the preference shares 
“rank in priority as regards capital and arrears of dividend,” 
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candidates are entitled to assume that “arrears” means all divi- 
dends unpaid to the date of the commencement of the winding up, 
and that, furthermore, those arrears are payable whether there 
are accumulated profits or not. It would be wise, of course—it 
always is when there is a point in a question which introduces 
a controversial matter, or one that admits of alternative methods 
of treatment—to add a note setting out the line of reasoning 
behind the answer given, so that the examiner will be made aware 
that the answer has been founded on knowledge and not upon 
guesswork. 

Before leaving the subject of arrears of dividend, mention 
should be made of the fact that if no dividend is declared in any 
particular year on non-cumulative preference shares, the dividend 
is not carried forward to the succeeding period, but is lost to the 
shareholder. All dividends actually declared, whether they are 
on cumulative preference shares, non-cumulative preference shares, 
ordinary shares, or deferred shares, are in the nature of a debt 
due from the company which, providing the right of set-off does 
not apply, must be paid in priority to all other claims of the share- 
holders. 

(3) Ordinary Shares.—These are shares which carry no special 
rights, and to which no special obligations attach. 

(4) Deferred Shares—Deferred shares may be deferred as to 
return of capital, as to dividend, or as to both. Unless the 
Articles specifically provide that the rights of the holders are 
deferred as to return of capital, they rank equally with the 
ordinary shareholders in a winding-up. 

(5) Surplus—The general rule is that any surplus remaining 
after the claims of all the shareholders in respect of capital, divi- 
dends, calls paid in advance, etc., have been satisfied, must be 
distributed amongst all the shareholders in proportion to the 
nominal value of the shares held by each. If that rule is to be 
negatived, there must be specific provisions in the Articles defin- 
ing the manner in which that surplus is to be distributed. For 
instance, the Articles could provide that the preference share- 
holders are debarred from participation, and that the surplus is 
to be divided amongst the ordinary and deferred shareholders. 


Shares of a Similar Class 

After proper consideration has been given to any special privi- 
leges or obligations attaching to particular classes of shares, atten- 
tion must be directed to the rights of the different classes of share- 
holders amongst themselves. 

(1) Losses of Capital—Subject to any provisions ‘to the con- 
trary in the Articles, all losses of capital must be borne by the 
shareholders in proportion to the nominal value of the shares held 
by them, and not in proportion to the amounts paid up on their 
shares. 

(2) Surplus—As mentioned previously, any surplus remaining 
after the paid-up capital has been returned in full must, subject 
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to the Articles, be distributed amongst all the shareholders jp 
proportion to the nominal value of the shares held by them, and 
not in proportion to the amounts paid-up on their shares. 

(3) Calls—Where the amount realised on the sale of the 
assets is not sufficient to pay the creditors in full and to retum 
all the paid-up capital to the shareholders, calls must be made on 
those shareholders liable to contribute. Subject to the Articles, 
deferred shareholders would be called on to meet the claims of 
the preference and ordinary shareholders; deferred and ordinary 
shareholders, in that order, to meet the claims of preference share- 
holders; and deferred, ordinary, and preference shareholders, in 
that order, to meet the claims of the outside creditors. No share- 
holder, whether deferred, ordinary, or preference, can be called 
on to contribute in excess of the amount, if any, unpaid on his 
shares. 

(4) Calls Unpaid.—li a shareholder fails to pay any call made 
on him, and his shares are forfeited, he loses all right to partici- 
pate in any distribution. 

(5) Set-off—A shareholder is not entitled to set off against 
calls made on him debts due to him from the company in respect 
of goods supplied or services rendered by him. He must pay the 
calls and then rank for dividend equally with the other creditors. 
There is an exception to this rule where the shareholder is a bank- 
rupt, for in these circumstances the trustee of his estate and the 
liquidator of the company may set off mutual rights and obliga- 
tions. When adjusting the rights of contributories amongst them- 
selves (i.e., after the creditors have been paid off), amounts due 
to a shareholder in respect of dividends due, calls paid in advance, 
and interest on calls in advance, may be set off against any calls 
which may be made against him. 


Distributions Where There is a Loss of Paid-up Capital 

Many students experience difficulty in apportioning the surplus 
assets amongst the various classes of shareholders where there is 
a loss of paid-up capital. The following example is given to 
indicate the manner in which the apportionment should be made, 
and also to direct attention to certain difficult points which are 
frequently encountered in examination problems on distributions 
in a winding-up. Although the points which are brought out in 
the problem have been dealt with in the foregoing discussion, 
brief comments upon them are also made in the notes on the 
working of the problem. 


Example 

The following was a summary of the position of the A.B. 
Company (in liquidation) after all the assets had been realised 
and all the liabilities to' outside creditors had been paid off :— 

1. Cash in hands of liquidator, £28,460. 

2. Cumulative Preference Shares (preferential as to capital 
and arrears of dividend). 
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(i) 20,000 shares of £1 each, called and paid up to 10/-. 

(ii) Arrears of dividend, £800. 

(iii) Calls in advance, shareholder X, £200. 

3. Ordinary shares A. 

(i) 20,000 shares of £1 each fully paid. 

(ii) A dividend, declared but unpaid, of £20 was owing to 
shareholder R. 

4. Ordinary shares B. 

(i) 10,000 shares of £1 each, called up to 10/-. 

(ii) A call of 2/6 per share had not been paid on 2,000 
shares, held by shareholder M. 

(iii) A call of 2/6 per share had not been paid on 160 shares, 
held by shareholder N, to whom dividends, declared but 
unpaid, amounting to £10 were owing. 

(iv) Shareholder P had paid 5/- per share in advance of 
calls on his 200 shares. 

(v) All other calls had been received. 

5. Deferred shares (deferred as to capital). 

10,000 shares of £1 each called and paid up to 10/-. 

A call of 10/- per share was made on the deferred shareholders, 
but only £4,500 was received, and the balance was irrecoverable. 
The shares upon which the call was not received were forfeited. 
The amount due from shareholder N was duly received, but no- 
thing could be recovered from shareholder M, whose shares were 
consequently forfeited. 

Prepare a statement setting out clearly the manner in which the 
assets would be distributed amongst the various shareholders. 
Answer : 

Statement of Distribution 
Surplus after paying off liabilities .. .. ai £28,460 
Amount received in respect of call on deferred shar es (1) 4,500 
Amount received from shareholder N (2) . 10 


32,970 
Dividend due to Ordinary shareholder R (3) .. .. .. 20 


32,950 
Preference Shareholders : 
Call in Advance, shareholder X (4) .. .. .. «2... .. 200 


20,000 shares of £1 each, — to bot 
Dividends in arrears .. .. 


Ordinary Shareholders : 
Call in advance, shareholder P (4) .. 
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A shares, 20,000 of £1, fully - 18/6 each 
(3). . .- 18,500 
B shares, 8,000 of él, » Paid t to 10/- 8/6 « each 
(5) (6) . 3,400 , 


Deferred Shareholders: 
9,000 shares of £1, fully paid .. .. .. .. .. .. .. .. Wil 


Notes on Working 

(1) As the deferred shares are deferred as to capital, they 
must contribute to reduce the loss of capital as regards the other 
shareholders. 

(2) In the adjustment of the rights of the contributories 
amongst themselves, a shareholder has the right to set off against 
calls amounts due to him in his capacity of a member. 

(3) Unpaid dividends are in the nature of a debt owing by the 
company, and although they cannot be claimed in competition 
with other creditors, they must be paid before any return of 
capital is made. 

(4) Calls in advance must be paid in priority to other claims 
of shareholders of the same class as the shareholder who has paid 
his calls in advance. 

(5) The amount per share payable to the ordinary shareholders 
is calculated in the following manner :— 

A shares, 20,000, nominal value £20,000, paid up value £20,000 
B shares, 8,000, nominal value 8,000, paid up value 4,00 


re £24,000 
Funds available i ik el eta i Sick as - oe a 


Loss of paid-up capital .. .. .. .. .. .. .. £2,100 


Losses of paid-up capital are, subject to the Articles, to be appor- 
tioned according to the nominal value of the shares. Accord- 
ingly, the available funds will be distributed as follows :— 
A shares, paid-up value .. .. .. .. .. .. .. £20,000 
2 
Less e000 Sa: ee 2 ba wn 4a 1,500 


£18.500 
B shares, paid-up value .. .. .. .. .. .. .. £4,000 


8.000 
: © £9 
Less 28.000 of £2,100 .. 


£3,400 


The result arrived at by this method of working can be—and 
should be in the examination room if time permits—proved by the 
following simple and speedy method :— 


The balance of the uncalled capital is considered as cash, 
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is added to the funds otherwise available, and the total is 
apportioned amongst the various classes of shareholders par- 
ticipating in the distribution. From the amount so appor- 
tioned to each class of shareholder is deducted the amount 
uncalled on their shares, and the balance is the amount which 
each class will receive. 

Cash available for distribution .. .. .. .. £21,900 

Uncalled capital, B shares .. .. .. .. .. 4,000 


£25,900 


A shareholders, 20/28ths .. .. .. .. .. £18,500 
B shareholders, 8/28ths .. .. .. £7,400 
Less Uncalled Capital .. .. .. 4,000 3,400 





Cash available for distribution .. .. £21,900 


(6) The 2,000 B ordinary shares which were forfeited for 
non-payment of calls are not taken into account in the distribu- 
tion. They may be considered as having ceased to exist. 





Publications Received 
Costing Simplified. H. J. Wheldon. Macdonald & Evans, Lon- 
don, 1938. Pp. 147. Published price, 5/-. 

This book by the author of Cost Accounting and Costing Methods 
has been written to meet the needs of students attending Evening 
Commercial Institutes and similar schools. It covers the whole 
subject in simple terms, though without the detailed description 
of the application of various costing methods to specific industries 
which the larger volume provides. Job, Process and Standard 
Cost methods are each clearly explained, and a chapter is included 
on the Construction and Use of Graphs and Charts. As an intro- 
duction to the study of Costing and a text upon which students 
may base more advanced studies, the volume is admirable. A 
number of examination questions taken from the papers of English 
accountancy institutes and other bodies is appended to each chapter. 


Elementary Accountancy. J. H. Smith. Simpson & Williams Ltd., 
Christchurch, N.Z., 1938. Pp. 216. Price, 5/-. 

The author of this book is a public accountant and Commercial 
Master at St. Andrew’s College, Christchurch. It is intended as 
a text for students preparing for the first stage of the accoun- 
tancy examinations of the N.Z. Society of Accountants and for 
the commercial subjects of the N.Z. Intermediate School Certifi- 
cate. Copies of key answers to problems will be supplied by the 
publishers to bona fide teachers at a cost of 1/-. Mr. Smith has 
done a good job and his book reveals an intimate knowledge of 
the difficulties experienced by students in mastering the theory 
and technique of double entry. An excellent feature is the large 
number of exercises, 167 in all, on bookkeeping and accounting 
problems and the numerous worked examples. 





THE AUSTRALIAN ACCOUNTANT 


Taxation Section 
Edited by J. A. L. Gunn, F.1.c.a. 


SUMMARY OF COMMONWEALTH AND STATE INCOME TAXES 


Mr. Ewing has recently published, by direction of the Common- 
wealth Treasurer, a handbook of Commonwealth and State Income 
Taxes for the financial year 1937-1938. The first part consists of 
tables showing the amount of Commonwealth and State income 
taxes payable on personal exertion and property incomes by resi- 
dent individual taxpayers (a) without dependants, (b) with de- 
pendent wife, (c) with wife and one child, (d) with wife and two 
children, (e) with wife and three children. Then follow tables 
showing the taxes payable by non-resident individual taxpayers, and 
by companies. All these tables show the taxes payable on 28 net 
incomes ranging from £50 to £5,000. The second part of the hand- 
book contains a summary of the rating Acts for 1937-1938 of the 
Commonwealth, all States, and the two taxing Territories. 

Mr. Casey and Mr. Ewing are to be congratulated on the publica- 
tion of this excellent handbook. It will prove a boon to accountants 
and other members of the business community. How often is one 
asked that horrible question, “How much will I have to pay next 
year?” As he sees the look of pain developing, the questioner 
usually makes matters worse by adding, “just a rough idea”! The 
handbook will meet this and many other needs. Its price is re- 
markably low, 1/-. In the preface, Mr. Casey states that it is pro- 
posed to make the publication an annual one if the demand justifies 
it. I do not think the Treasurer need entertain the slightest doubt 
as to the demand for the work. I shall be very surprised if it does 
not reach 10,000 copies when the existence of the publication 
becomes well known. 

It is hoped that the handbook is being well distributed in London. 
It will dispel many wrong beliefs held there as to the amount of 
Australian taxes. 

A comparison of State taxes alone is jejune. It is of far greater 
importance to know how Governments spend the money so raised. 
Let us start with a comparison between Victoria and New South 
Wales in the case of an individual taxpayer, without dependants, 
who derives the whole of his annual income of £5,000 from a busi- 
ness : 


New SoutH WALEs— 
Personal exertion income tax .......... £487 18 0 
Special income tax .. ...........- 2516 8 


£693 14 8 
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VICTORIA— 
Personal exertion income tax .. .. .. £252 1 
Goaciel imowmme tO 2. 25 oc oc ce oc ce oe 31 
Unemployment relief tax .. .. .. .. .. 181 


£465 


ie., £228/13/10 less than New South Wales. 


At first sight, it might be claimed that taxation in New South 
Wales is too high, but this claim cannot be founded unless we 
compare what the citizens of the two States get for their money. 
It is rumoured that the Victorian Government starves its Univer- 
sity, and that cheese-paring is the order of the day so far as the 
public service is concerned. More money spent on these services 
might yield handsome dividends to the taxpayer. Could not the 
Government of Victoria give proportionately better service by 
raising more in taxation? At once the old Jaisses-faire cry will 
be raised: “Leave the money with the people; they will spend it 
more wisely than the Government.” I quote in reply the following 
two extracts from the Preface to G. B. Shaw’s The Apple Cart: 
“Our big capitalist enterprises now run to the Government for 
help as a lamb runs to its mother. They cannot even make an 
extension of the Tube railway in London without Government aid. 
Unassisted private capitalism is breaking down or getting left 
behind in all directions. If all our Socialism and Communism and 
the drastic taxation of unearned incomes which finances it were to 
stop, our private enterprises would drop like shot stags, and we 
should all be dead in a month.” Again: “I am an old man, paying 
enough in income tax and surtax to provide doles for some hundreds 
of unemployed and old-age pensioners. I have not the smallest 
objection to this: on the contrary, I advocated it strongly for years 
before I had any income worth taxing. But I could not do it if 
the Goveriment did not arrange it for me. If the Government 
ceased taking my superfluous money and redistributing it among 
people who have no incomes at all, I could do nothing by myself.” 

In other words, the motto of the taxpayers’ societies should be 
“wise spending,” not “reduced taxation.” 

The Commonwealth Year Book shows that, for the year 1935- 
1936, Victoria charged the lowest in taxation per head on income, 
£2/11/5, as compared with New South Wales, £3/17/11. 

A further question arises: Apart from the total sum raised by 
taxation, are the right people paying the taxes in Victoria? We 
have seen that an individual with a personal exertion income of 
£5,000 pays in Victoria only two-thirds of the sum he would have 
to pay in New South Wales. Let us take a glimpse at the other side 
of the picture : 
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Net Income New South Wales. Victoria. 
Wages. Resident Taxpayer Without Dependants, 


£105 Nil £1 3 6 
150 Nil 113 8 
200 #3 0 8 2 411 
250 512 8 413 4 


Resident Taxpayer with Dependent Wife. 


£105 Nil £0 17 3 
150 Nil 1 4 8 
200 £1 14 8 1 12 11 
250 46 8 3 6 6 


Resident Taxpayer with Dependent Wife 
and Child. 
Nil £0 17 3 
Nil 1 4 8 
£0 8 8 1 12 11 
3 0 8 3 6 6 


Resident Taxpayer with Dependent Wife 
and Two Children. 
£105 Nil £0 17 3 
150 Nil 1 4 8 
200 Nil 1 12 11 
250 £114 8 3 6 6 


Taxation may play some part in the choice of factory sites. Re- 
verting once more to our economic man with a business income of 
£5,000 a year, it may well be that the difference in taxation will 
play little or no part in his decision as to the location of his factory. 
A spiritual descendant of Henry of Navarre might gaze upon our 
harbour and exclaim: ‘Sydney is worth the two hundred a year 
extra.” (I believe the opposite. ) 

The Victorian system gives opportunity, however, for avoidance 
of tax not permitted under the New South Wales Act. To illus- 
trate these, we must saunter among the taller poppies: 


INCOME FROM A BUSINESS: 


New South Wales 
Carried on as one-man company : 
ES ch Ga ta be. cu ne 06 60 oe 
Director’s fees allowed to owner .. 


Taxable income of company .. .. .. .. .... 





1938 THE AUSTRALIAN ACCOUNTANT 


Minimum dividend to avoid private company 
tax, approx., £10,000. 
Company tax: 
Ordinary, £18,000 @ 2/3 .. .. .. 
Special, £8,000 @ 10d... .. .. ..... 
Individual : 
Ordinary, personal exertion income £2,000 
RA GEE vs ee ce as ca. 00 


Dividends .. . 


£5,500 @ 42d. .. .. 
6,100 @ 60d. .. 


CN a cis Nag. Vers 
Less 15% .. 


Less dividend rebate— 
eee Oe Ga. <6 6s 00.0000: Ee 
——-- 989 
Special income and wages tax—12,000, @, 
NE is ie a ed He ek bk ee Oe 500 


Total New South Wales taxes .. .. ...... £3,847 


Victoria 
Let us assume the same set of circumstances, including the fact 
that a dividend of £10,000 is credited to the Victorian individual. 
The Victorian taxes will be: 
Company tax on £18,000... .. .. .. .......~- £1,693 
Individual— 
Ordinary income tax on £2,000 . wTeT 
Special income tax on £12,000 . re 75 
Unemployment relief tax on £12, 000 . we 434 


Total Victorian taxes .. .. . ee oc 


ie., £1,557 less than New South Wales. 

This is partly due to the fact that dividends are not subject to 
Victorian ordinary income tax, and that a company is not liable to 
Victorian emergency taxes. Moreover, a company is not obliged 
to declare a dividend in order to avoid additional Victorian taxa- 
tion. If the taxpayer decides to live on his director’s fees of 
£2,000, the Victorian taxes will be: 

Profits .. .. os oe 6s ce eee 
Director’s fees “allowed to WOE ca, ck ce an 2,000 


Tamile MOONE 4c ks cs cc 00 00 00 00 oe 6S 
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Dividends . 

Company Tax— 
£18,000 @ 22:575d. 

Companies not liable to emergency taxes. 

Individual tax— 
Taxable income, £2,000. 
Personal exertion income tax .. .. .. .... 88 
ST UND OE ga os: oe be ce ce 08 0s 9 
Unemployment relief tax .. .. .. .. .. .. 49 


£1,839 


i.e., £2,008 less than New South Wales. 

One thing is certain, if the Victorian Special Income and Unem- 
ployment Relief taxes are ever abolished, a special provision will 
have to be made to tax the undistributed incomes of companies 
derived since these taxes were imposed. 

The New South Wales Government has expressed its intention 
of still further lightening taxation with respect to the lower ranges 
of income, but how far can it go when your dream-book tells us that 
which appears above? 





DISPOSAL OF DEPRECIATED PROPERTY 
Adjustment on Admission of Partner 


A professional man formed a partnership with one of his em- 
ployees, who paid £206 for a one-third interest in the business. 
This sum represented one-third of valuations of taxpayer’s assets, 
viz., office furniture and appliances and a library. No amount was 
paid for goodwill. It was claimed that the assets were sold to a 
new partnership, and the difference between the depreciated value, 
£893, and the sale price, £617, viz., £176, was an allowable deduc- 
tion. Held by the Board of Review that the transaction did not 
constitute a sale ; claim disallowed (1936) 7 C.T.B.R. Cas. 27. “All 
that the evidence disclosed was that the junior partner paid to the 
taxpayer a sum equivalent to one-third of the amount at which the 
furniture, etc., were valued.” 





DepucTIONS OF STATE INCOME TAXES 


In Baldwin and Gunn’s Income Tax Laws of Australia it was 
stated at p. 467 that State income taxes which are annually assessed 
do not relate directly to the i income, the subject of assessment ; they 
relate to the previous year’s income. Thus, on a strict reading of 
the Act, they would appear to be deductible, for purposes of Com- 
monwealth income tax, in the order provided by S. 50 (c), i.e, 
successively from the income from personal exertion, from the 
income from property other than dividends, and in the last place 
from the income from dividends. The Commissioner, however, 





1938 THE AUSTRALIAN ACCOUNTANT 183 


adopts a more benevolent viewpoint, and, in practice, State income 
taxes are deductible as assessed. 

In a case which recently came before the Board of Review the 
method adopted by the Commissioner did not work out benevo- 
lently towards the taxpayer. 

The income of a company for year ended June 30, 1936, was as 
follows : 

Dividend. Interest. Total. 
£ £ £ 
Assessable income .. .. .. 4,267 615 4,882 
A eee 26 4 30 
Undisputed net profit.... 4,241 611 4,852 
State income taxes paid on 
income derived during 
previous year (as de- 
ducted by Commis- 
MENT cs cc ws cs te SO 72 


Taxable income, as _ as- 


Oe sc kk oo ee we 539 








Assessments as made by Commissioner— 


£3,682 @ 1/-iné. .. £184 2 
Rebate under S. 46. (1), on | £3, 143 dove 
1S ae as in 2s @ 


Net tax on £539 @1/-inf........ £2619 0 


The taxpayer company claimed that the assessment should be 
as follows: 
Dividend. Interest. Total. 
£ £ £ 
Undisputed net profit .. 4,241 611 4,852 
State income taxes, deduc- 
tible in accordance with 


5. 3 (ec) ae .. .«. 559 611 1,170 


3,682 Nil 








Assessment, as claimed by taxpayer titi 
£3,682, at 1/- _* ae 
Rebate under S. 46 (1 ¥ £3 682, @ 1/- in £ 


a Pe ee ee 


The Board of Review upheld the taxpayer company’s claim. The 
following is an extract from its decision: 
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“It appears that the profits earned by the company in the year 
ended 30th June, 1935, consisted mostly of dividends. Even though 
the tax was levied, not on the dividends qua dividends, but on the 
taxable income of which the dividends formed part, it could, per- 
haps, be conceded that there was some relationship between those 
dividends and the tax in question. 

“But if there was any direct relationship between the tax paid 
in the year ended 30th June, 1936, and the profits (including divi- 
dends) of the previous year which became liable to that tax, the 
fact of that relationship seems sufficient to dispose of any conten- 
tion that the same tax directly relates to the dividends of the year 
ended 30th June, 1936. 

“The company would have been liable to pay State tax on its 
taxable income of the year ended 30th June, 1935, even if it had 
not received dividends or any other income in the following year, 
How, then, can it be said that the tax, or any part of the tax, on the 
profits of the year ended 30th June, 1935, ‘relates directly’ to the 
dividend received in the year ended 30th June, 1936? 

“The case, in our opinion, is one to be dealt with in accordance 
with the provisions of paragraph (c) of Section 50. This throws 
the deduction for State tax firstly against the income from property 
other than dividends—there being no income from personal exer- 
tion—and, secondly (as to the balance), against the income from 
dividends. The result is that the whole of the taxable income of 
£3,682 must be regarded as income from dividends, upon which the 
company is entitled to a rebate under Section 46 (1).” 





Contracts To Avorp Tax 
Section 260 of the Commonwealth Act provides that every con- 
tract, agreement, or arrangement made or entered into, orally or in 
writing, whether before or after the commencement of this Act, 
shall, so far as it has, or purports to have, the purpose or effect of 
in any way, directly or indirectly— 
(a) altering the incidence of any income tax; 
(b) relieving any person from liability to pay any income tax 
or make any return; 
(c) defeating, evading, or avoiding any duty or liability 
imposed on any person by this Act; or 
(d) preventing the operation of this Act in any respect, 
be absolutely void, as against the Commissioner, or in regard to 
any proceeding under this Act, but without prejudice to such 
validity as it may have in any other respect or for any other purpose. 
Section 63 of the Commonwealth Land Tax Assessment Act, 
1910-1934, is similar to S. 260 of the Commonwealth Act. In 
Molloy v. F.C. of L.T. (1937), 58 C.L.R. 352, which is a land tax 
case, the taxpayer executed contracts of sale of certain properties 
to three of his relatives, who agreed to take over the liability under 
mortgages on the properties, and to pay the balance of the purchase 
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money (which did not carry interest) on demand as to two of the 
purchasers, and on three months’ notice as to the third purchaser. 
Leases of the properties were granted to tenants, and in each case 
the respective purchaser was described as lessor. The rents were 
collected by the vendor (the appellant), and were credited by him 
in his books to the relatives in reduction of purchase money owing 
by them. The interest on the mortgages was paid by the appellant. 
Held, inter alia, that the main purpose of the contracts was that of 
relieving the appellant of liability for land tax and of avoiding such 
a liability. “In discussing an objection to evidence, counsel for 
the Commissioner said that he did not suggest that the contract 
between the appellant and Cooper (one of the relatives) was a 
sham. I agree that the parties intended the document to have a 
real effect. But, at the same time, I think the purpose of the con- 
tract was to relieve the appellant of liability to pay land tax in 
respect of the land. This purpose I do not think the transaction 
could accomplish. In the first place, the assumption by Cooper of 
the appearance of possession of the land, in my opinion, involved 
no real delivery of possession to him. It was intended by both 
parties that the appellant should remain in enjoyment of the rents 
and profits, and in fact, through his office the appellant collected 
them. Because Cooper was his grandfather’s solicitor and man of 
business, he concerned himself in tenancies and perhaps other mat- 
ters arising in connection with the properties, and the leases were 
made in his name because under the contract he occupied the 


position of purchaser. But, as between himself and his grand- 
father, I think that it was thoroughly understood that he should 
have neither beneficial control of the properties nor receipt nor 
enjoyment of the rents and profits.” Per Dixon J. at p. 364. 





ASSESSMENT OF BENEFICIARIES OF TrRusT EsTATES 

Mr. W. J. Southey Wilson, LL.B., L.1.c.A., writes: 

The problem expounded by Mr. C. Eddes under the heading 
“Assessment of Beneficiaries of Trust Estates,” on page 268 of 
the May issue of The Australian Accountant, is an interesting 
illustration of the absurd results and unfair taxation that some- 
times arise from the administration of that panacea of most govern- 
ment ills—the Income Tax Act. 

Although it is now some time since Mr. Eddes’ article appeared, 
itis only a few days since I read it, as one thing and another has 
blocked me from giving The Australian Accountant the early and 
interested perusal it generally receives. The Taxation Editor’s 
suggestion at the foot of the article is the only excuse for raising 
the matter again at this late hour. 

With respect to Mr. Eddes, I think he has overlooked the point 
which seems to me the explanation of the problem. The explana- 
tion I offer is one which will not bring any solace to those unfor- 
tunate taxpayers affected by the class of problem illustrated; in 
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fact, it will only rub salt into their deep and already smarting 
wounds. If one bears in mind that common sense and justice on 
the one hand, and the Taxation Department on the other, do not 
always agree on the meaning of the words “income” and “profits,” 
one is well on the road to see the reason for the assessment for 
N.S.W. State Income Tax. What is income or profit as between 
the trustee and the beneficiaries in a trust estate is one matter 
determined mainly by common-sense principles and the acceptance 
of those words largely in their everyday business sense. What is 
income or profits for purposes of taxation, however, is a very 
different matter, determined by the words of the appropriate 
Taxing Act and any decided cases thereon. We all know that the 
Taxation Department is eternally on the look-out for fresh fields 
of revenue, and, stoutly aided by its willing co-operator, the 
Legislature, is from time to time amending its “Book of Rules” 
by saying that in future such and such items are to be classed as 
income or taxable profits and will be omitted by Mr. Percy Public 
from his annual returns on pain very often of financial death. Right 
through the Act one sees taxed as income items which, from a 
sound business and common-sense point of view, are nothing of 
the sort. 

One can mention in passing taxation of casual profits (which 
may often be nothing but a fortuitous accretion to a capital invest- 
ment )—and insufficient distribution of profits by a private com- 
pany (very good reasons may exist for not distributing as much 
as the Commissioner thinks a fair thing, but those reasons may 
not appeal to him as a tax gatherer). Mr. Eddes’ problem is 
another illustration of how a receipt can be taxed, which from 
any other point of view but that derived from the Income Tax Act 
cannot possibly be an income receipt. 

The £1,000 received from the sale of rights not being taxable 
under the Commonwealth Act, as the rights were not acquired for 
the purpose of re-sale and presumably did not form part of any 
profit-making scheme, no difficulty arises and the assessment 
against the annuitant and the life tenant are made on the true 
income of the estate. Not so, however, in the case of the assess- 
ments for N.S.W. Income Tax. Under Section 106 of the N.S.W. 
Income Tax Act, the precious £1,000 is ordered to be included 
in the income of the taxpayer. To his horror, then, the life tenant 
will be told by the Commissioner that his income for the year was 
£4,000, and not £3,000 as the Federal Commissioner had pre- 
viously told him, and as he verily himself believed. Forthwith goes 
he in great haste to the Trustee and says: “What of that £1,000 
you short-paid me last year?” to which the Trustee replies : “That, 
dear sir, doth not belong to thee; it is not income at all. Verily 
it doth belong to corpus and therefore to thy children. who shall 
receive it when thou hast passed the Great Divide, and they have 
attained the ripe old age of twenty-one. Verily it shall be thy 
pleasure to pay this year for their great good fortune in this ‘turn- 
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up’ of £1,000, for this privilege is thine under the laws of the 
Persians, but not under the laws of the Medes.” “So,” saith the 
life tenant in great sorrow and even greater anger, “How can I 
pay my tax, which is already more than I can bear, if I have not 
this £1,000 shown in my assessment wherewith to do it? Verily 
will I make the little so-and-so wait for his money. I will pay by 
easy instalments, and if he likes it not he can take me to court, 
where I will hire me a good lawyer to lay before the whole Empire 
the iniquities of this monstrous law.” 

In regard to the Taxation Editor’s inquiry in his footnote, I 
submit that, irrespective of how many annuitants there were, so 
long as the income in the Estate was sufficient it would be distri- 
buted on the same lines adopted by the Department and set out 
in Mr. Eddes’ article. On the basis of two annuitants entitled to 
legacies of £1,000 and £3,000 respectively, I submit the figures 


would be as follows: 
Interest Dividends Rights Total 


Nett Income .. .. .. £800 £3,200 £1,000 £5,000 
First Annuitant .. .. .. 160 640 200 1,000 
Second Annuitant .. .. 480 1,920 600 3,000 
Life Temant .. ..... 1@ 640 200 1,000 


£800 £3,200 £1,000 5,000 











REBATE TO AGRICULTURISTS, ETC., UNDER VICTORIAN ACT 


By CLaupius 


Section 71 of the Victorian Income Tax (Assessment) Act, 1936, 
isas follows: 

(1) Notwithstanding anything in this Act a taxpayer shall be allowed a 
rebate from the amount of income tax payable by him with respect to his 
total income from live stock, wool, meat, milk, dairy produce, fruit, grain, 
fodder, and other crops arising or accruing to him from land of which on 
the thirtieth day of June in the year of income he was entered as owner on 
the assessment roll under the (Victorian) Land Tax Acts, if the unimproved 
value of the land from which the said total income has arisen or accrued does 
not exceed Three thousand five hundred pounds. 

(2) Such rebate shall be at the rate of One halfpenny for every pound of 
the unimproved value of the land from which the said income has so arisen 
or accrued, but the total amount of such rebate shall not exceed the income 
tax payable with respect to the said income. , ; ; 

This is identical with Section 22 of the previous Victorian Act 
except for the substitution of the words “Land Tax Acts” for 
“Land Tax Act 1928.” 

The special rebate under S. 71 of the Victorian Act is a deduction 
from Victorian ordinary income tax payable in respect of the tax- 
payer’s total income from live stock and other items specified in 
Subs. (1). The rebate is not granted in respect of Victorian 
special income tax and unemployment relief tax. 
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There is no similar provision in any of the other current Ays. 
tralian Income Tax Acts. The rebate under S. 71 is intended tp 
be a concession to farmers and pastoralists who pay Victorian lang 
tax. From the wording of the section, however, the rebate must be 
allowed to stock-dealers and others whose incomes are derived 
in the manner set out in the section. There is no rebate under 
S. 71 if the unimproved value, as at June 30 in the year of income, 
of the land owned by the taxpayer exceeds £3,500. The maximum 
rebate is £7/5/10 (i.e., £3,500 at 3d. in £), or the amount of the 
Victorian ordinary income tax payable with respect to the said 
income from live stock, etc., whichever is the less. If the unim. 
proved value of the land used is less than £250 no rebate will be 
allowed, as no Victorian land tax is chargeable, unless, of course, 
the taxpayer owns other land on which Victorian land tax is paid, 

The following rules should be of use in arriving at the amount 
of rebate: 

(a) Where the total income is derived from the land owned by 
the taxpayer—unimproved value of land owned at 4d. in £, or the 
amount of income tax, whichever is the less. 

(b) If the income as defined in S. 71 is derived partly from 
land owned by the taxpayer, and partly from land not so owned 
(usually rented land), the rebate is calculated as follows: 

Land owned by taxpayer 

Total land used 
value of land owned at 4d. in £, whichever is the less. 

If the total unimproved value of all land used by the taxpayer 
exceeds £3,500, the rebate is still allowable provided that the unin- 
proved value of land owned by the taxpayer does not exceed £3,500. 

(c) If the income is derived only partly from land, and that 
income does not arise solely from the use of the taxpayer’s own 
land, the rebate allowable is: 


Income from land x Land owned Amount of 


Total income Land used Income Tax. 
or unimproved value of land owned at 4d. in £, whichever is the 
less. 

In the case of partnerships using land owned by one of the part- 
ners, the rebate would, of course, be allowable only to that partner. 
If the partnership owned the land, each partner is allowed a rebate 
on his respective share of the land, the shares of the other partners 
being treated as land not owned by the taxpayer. The land must 
be used by that partnership for the purposes mentioned in S. 71 
before the rebate will be allowed. The following involved example 
will illustrate the position: 

A taxpayer’s share of the income of a partnership carrying on 
business as pastoralists is £400, being two-fifths of the partnership's 
income, which is derived from land worth £7,000, £5,000 of which 
is owned by the partnership. The taxpayer also carried on farming 
operations, and other activities which resulted in net incomes from 
these sources of £200 and £100 respectively. The farming opera 
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tions were carried on on land worth £1,500, of which the taxpayer 
owned £1,000. 


i.e, Land 
Income Other 


Land used. owned by from 
Tax- Income. 
Land. 


payer. 
Partnership . .. 2,000 — — 
2/5 share .. .. 5,000 2,000 400 — 
OU ss bs os Ee 1,000 200 100 


8,500 3,000 600 100 
Rebate £600 - £3,000 
£700 £8,500 
or £6/5/- (i.e., £3,000 at 4d.), whichever is the less. 
No account is taken of income from property which is included 
in the taxable income, nor of tax payable on that income, in arriv- 
ing at the amount of rebate. 





of amount of income tax, 





Taxation Question Box 


INTEREST RETURNED AND Not RECOVERED 


Question: 

A.F.P. (Tully, Q.) asks :— 

Interest is charged on a mortgage over a period of years, and 
the amount so charged has been included in the taxpayer’s income 
tax return. He is forced to realise on the mortgage, which is insuf- 
ficient to pay both the principal and interest unpaid. What, then, 
is the position ? 

(a) Is the taxpayer entitled to a deduction in respect of the 
interest in excess of the amount realised under the mortgage? 
Example: Amount advanced under mortgage to date of selling 
mortgaged property : 

CN ROE ac oe ac cs ee ce es CR 
are eae 500 
Mortgaged property realises .. .. .. 4,600 

(b) What would be the position if only £4,200 were received 
from the sale of the property? 
Answer: 

(a) If the property realised £4,600, there would be a loss of 
£400, which, in my opinion, is wholly attributable to interest, as the 
Income Tax Acts do not call for any apportionment of the pro- 
ceeds between principal and interest. The taxpayer need not have 
returned the interest until it was received by him, but where he has 
brought interest due to account as assessable income of any year, he 
isentitled to a deduction, as a bad debt, of any amount which proves 
to be irrecoverable, and which is written off as a bad debt during 
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the year of income in respect of which the deduction is claimed, 
S. 63 (1) (a) of Commonwealth Act, and S. 29 (9) (a) (i) of 
Queensland Act. 

(b) If only £4,200 were received, there would be a loss of £50) 
on account of interest and £300 on account of principal. For deduc. 
tion of the £500, see (a). With regard to the £300, the taxpayer 
would be entitled to a deduction only if the bad debt were in 
respect of money lent in the ordinary course of the business of lend. 
ing money carried on by the taxpayer. S. 63 (1) (b) of Com. 
monwealth Act, and S. 29 (9) (a) (ii) of Queensland Act. The 
money-lending business need not be the taxpayer’s principal 
business. 


PROFIT ON SALE OF PorTION OF FARM 
Question: 

A member of the Commonwealth Accountants Students’ Society 
(N.S.W. Division) asks: 

A farmer purchased land in 1925 at £6/16/6 an acre (32 
acres), and sold it this year, 1938, for £9 an acre, the profit on the 
sale being £686. Has the profit to be shown in his return, and, if 
so, can legal expenses and improvements (those that in previous 
years have been deemed capital) be deducted? The doubt arises 
what is meant by property for re-sale, as when the property was 
purchased it was for farming, but as the farm was too large this 
portion was sold. 


Answer: 

I am of opinion that there is no liability to either Commonwealth 
or New South Wales income taxes. 

Section 26 (a) of the Commonwealth Income Tax Assessment 
Act, 1936-37, provides for the inclusion in assessable income of 
profit arising from the sale by the taxpayer of any property acquired 
by him for the purpose of profit-making by sale, or from the carry- 
ing on or carrying out of any profit-making undertaking or scheme. 
See also S. 19 (1) (e) of the N.S.W. Act. The land was not 
bought for the purpose of profit-making by sale; it was bought in 
order to carry on the business of farming. 

In view of the fact that the property was held for more than 
seven income years, the profit is not assessable under the special 
provisions of Division 5 of Part III of the New South Wales Act. 


DEPRECIATION 

Questions: 

A Queensland subscriber asks :— 

1. Is depreciation allowable on cutlery, crockery, and loose 
tools, or are only replacements allowable deductions ? 

2. If a horse valued at £20 (working beast) dies during the 
year, is this amount deductible under both Acts? 

3. Dice purchased by gambling schools may cost £200. Can 
depreciation be claimed on this amount, and, if so, what rate? 
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Answers: 

1. The cost of replacements only is an allowable deduction. 

2. If the horse was used in a business of primary production 
there is no allowance for depreciation, but the taxpayer receives a 
deduction for Commonwealth and State purposes in the year in 
which the horse dies, because it is omitted from his closing stock 
in his live stock schedule. 

If the horse were used in any other class of business, e.g., a 

carrier, the taxpayer is entitled to a deduction for depreciation 
(shipping and general carriers 124%, refrigerating works 124%, 
other businesses 10%). The written-down value is an allowable 
deduction under the Commonwealth and State Acts, of the income 
year in which the horse dies. 
* 3. The Commonwealth and State Acts provide that in the first 
calculation of the depreciation to be allowed in respect of any unit 
of property, an estimate shall be made by the Commissioner of the 
effective life of the unit, assuming that it is maintained in reason- 
ably good order and condition, and the annual depreciation per 
centum shall be fixed accordingly. By an extraordinary oversight, 
the Commissioner has failed, in I.T.O. 1217, to deal with this 
class of plant. It is suggested, however, that it should be covered 
by a replacements allowance. Repairs by way of repainting the 
characters appearing on the units would be deductible, but not any 
alteration in their weight, as this would be a capital improvement. 


Survey Fees 
Question: 
L.V. (Sydney) asks :— 
Are survey fees deductible ? 
Answer: 

Only where the profit on sale of the land is assessable, e.g., in 
the case of (a) a land dealer, or (b) a person who bought the land 
for the purpose of resale at a profit, or (c) where, under the New 
South Wales, Queensland and Tasmanian Acts, the land was 
bought and sold within the prescribed periods. In these three 
instances, the survey fees will be brought to account in calculating 
the assessable profit. 





FERTILISER SUBSIDY 
Question: 
O.B. (Sydney) asks :— 
Is fertiliser subsidy assessable? 


Answer: 

Yes. See S. 26 (g) of the Commonwealth Act; S. 19 (1) (k), 
N.S.W. Act.; S. 17 (1) (i), Victorian Act; S. 16 (1) (i), Queens- 
land Act ; S. 27 (k), South Australian Act; S. 17 (2) (j), Western 
Australian Act; S. 30 (1) (x), Tasmanian Act. 
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INTEREST DERIVED 
Question: 

A.F.P. (Tully, Q.) asks :— 

A written agreement is entered into, whereby a borrower is to 
pay 10% on a loan of £5,000, which loan is for ten years. Willa 
verbal agreement entered into override this provision as far as 
taxation requirements are concerned ? 

Answer: 

Yes. All that matters for income tax purposes is the amount 
of interest derived by the lender, and the outgoing actually incurred 
by the borrower. 


N.S.W. Stamp Duty on MarINE INSURANCE POLICIES 


Question: 

Will you please advise the position regarding liability of marine 
insurance policies to N.S.W. stamp duty in the following cir- 
cumstances :— 

1. Policy issued and premium paid at London on goods pur- 

chased f.o.b. London, claims payable at Sydney. 

The same circumstances, but claims payable at Melbourne 
(on goods landed at Sydney). 

Policy issued and premium paid at London, on goods shipped 
on consignment, claims payable at Sydney. 

The same circumstances, but claims payable at London. 

In any of the above cases, would the fact of there being no 
claim affect liability to stamp duty? 


Answer: 

The position is governed by Section 89 (Subs. 1), of the N.S.W. 
Stamp Duties Act, which provides: 

“Every policy of insurance, and every renewal of any such policy, 
issued out of New South Wales, and received in New South Wales, 
shall be liable to the same duty as is chargeable on a policy executed 
in New South Wales.” 

Subsection (2) of S. 89 provides: 

“Every such policy of insurance shall be stamped by the holder 
thereof with such duty within one month after the same is first 
received in New South Wales.” 

Therefore, if in any of the above cases, the policy is received in 
New South Wales for any reason or purpose whatever, it must be 
stamped within one month of receipt of the policy in New South 
Wales. It will be seen from Subsection (2) that the onus of having 
the policy stamped is upon the holder of the policy. But it matters 
not where the policy was issued, where the premiums were paid, 
where the goods were purchased, or where the claims are payable; 
the test is: If the policy is received in New South Wales, then it is 
liable to stamp duty, which is 4d. on each £100 or part thereof 
(Australian currency). 

Subsection 3 of S. 89 provides : 
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“Every person who has in his possession or control, or for any 
purpose avails himself of any such policy of insurance, which is not 
duly stamped in accordance with this section, shall be liable to a 
fine of not more than five pounds.” 

This does not mean that a policy in “control” of a person in 
New South Wales, but not received in New South Wales, is sub- 
ject to New South Wales stamp duty. Clearly, if the policy is not 
received in New South Wales, it cannot be stamped in New South 
Wales, and the “control” of the policy does not render it liable to 
New South Wales stamp duty. The all-important section is Sub- 
section (1), which provides that the policy must be received in 
New South Wales, in order to render it liable to New South Wales 
stamp duty. Subsection (3) merely makes the person in possession 
or control of policies which should be stamped in accordance with 
Subs. (1) and (2), liable to a fine of not more than five pounds. 





Paying for Defence 
INCREASE IN SALES TAX EXPLAINED 
By H. R. IRvING, F.F.1.A., A.C.1.S. (ENG.) 


On September 21, the Federal Treasurer (the Hon. R. G. 
Casey) introduced his “Defence Budget” in Parliament, pro- 
viding, inter alia, for an increase in the rate of sales tax to 5%, 


which operates as from September 22. 

Mr. Casey is reported to have stated: “Those industries and 
those persons who had been largely benefited by exemptions would 
not, of course, be deprived of their benefit by the proposed increase 
in the rate of tax.” Why “of course” is by no means clear, and 
certainly seems to be somewhat inconsistent with the statement 
that the Government proposes that the increased taxation “should 
be spread in as equitable a manner as possible.” 

No thinking person can fail to realise the tremendous responsi- 
bility resting on the Government at the present time, and of the 
necessity for increased commitments for defence purposes. In 
most quarters an increase in taxation was regarded as inevitable, 
and there will be general agreement that the increased taxation 
should be borne as. equitably as possible by all sections of the 
community, as the adequate defence of Australia is of equal con- 
cern to every citizen. 

Why, then, should those industries and those persons whose 
products are exempt from sales tax not contribute to the increased 
defence expenditure in like manner to those industries and those 
persons whose products are taxable? 

The Government’s proposals, in so far as sales tax is concerned, 
leave the former class unaffected in regard to the cost of defence 
of the general community whilst still retaining the benefit and 
protection of that defence, and an added burden has been placed 
on the latter class. 

c 
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Since 1931-1932, the Commonwealth Government has “remitted” 
taxation in the shape of income tax, sales tax and land tax amount. 
ing to many millions of pounds, a large proportion of which is 
accounted for by sales tax “exemptions.” The other reductions 
in taxation have, generally speaking, benefited all sections of 
taxpayers, but the sales tax “exemptions” have not only favoured 
those whose produce or merchandise was exempted, but have actu- 
ally reacted detrimentally on the remaining sections of the commv- 
nity from whom the necessary taxation was raised. In other words, 
the tax burden was, to the extent of the sales tax remissions 
involved in the granting of exemptions, merely removed from one 
section to another. 

Surely, then, those who in the intervening years have been so 
favoured could hardly, with justification, object to a re-enact- 
ment of the taxation which has been remitted through the grant- 
ing of sales tax exemptions? 

In the Nineteenth Annual Report of the Commissioner of 
Taxation, figures are given showing that for the twelve months 
ended May, 1937, the total sales tax collections were £8,166,479. 
During this period, the amount of taxable sales in respect of which 
tax was payable was £174,442,894, whilst the sales of exempt 
goods by registered persons amounted to £251,820,078. If that 
volume of sales of exempt goods had been subject to tax @ 4%, 
the sales tax collections for the twelve months would have amounted 
to £18,239,282. The extent to which sales taxpayers are paying 
for the granting of exemptions will, perhaps, Se better realised 
when it is stated that the same amount of revenue collected in 
the twelve months ended May, 1937, could have been raised by 
a tax of 1°6% (instead of 4% as at present) if the exempt goods 
sold by registered persons had been taxable. 

It must be remembered that persons who sell exclusively exempt 
goods are not required to register under the Sales Tax Assessment 
Acts. The number of persons so exempted from registration and 
the volume of their sales of exempt goods are not known, but 
there is no doubt that they far exceed the number of registered 
persons and their sales. Probably a sales tax of 2d. in the #1 
would provide more than the present sales tax yield and also the 
additional revenue required for defence purposes, if the Sales Tax 
Exemptions Act were repealed. 

Whilst there may be sound economic arguments for the exemp- 
tion of some goods, political expediency has been the dominant 
factor in bringing about an extension of the modest list of exemp- 
tions provided for on the introduction of the sales tax legislation 
in 1930. But the politicians are not themselves blameworthy in 
the matter. Every exemption which is granted necessarily creates 
competitive anomalies which, in turn, can be remedied only by 
the granting of further exemptions. 

The present Treasurer has admitted “that the question of exemp- 
tions was a thorny one,” and that the Deputy Commissioner 
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charged with the administration of the Acts “regretted that when 
the Government in the past had been in the position to sacrifice 
revenue, it had not been done by a general reduction of the tax 
rather than by narrowing the field of the tax by exemptions, each 
of which had to be considered carefully because the granting of 
one exemption often caused anomalies in respect of competitive 
articles.” 

Now that the time has arrived when the Government can no 
longer sacrifice revenue, but is compelled to provide additional 
funds for the defence of all sections of the community, it seems 
desirable that the various sales tax exemptions should be reduced 
to a minimum. 

For economic reasons, goods exported or sold for export should, 
perhaps, still remain exempt; for administrative reasons, the 
present exemption relating to “small manufacturers” might be 
retained, and for the purpose of preventing double taxation, the 
revenue which would be raised by taxing “aids to manufacture” 
might be sacrificed. 

A number of the present exemptions are incapable of applica- 
tion. This applies more particularly to “conditional” exemptions 
which are a source of doubt and irritation to taxpayers and the 
administration alike. 

The time is long overdue for a complete overhaul of the ques- 
tion of sales tax exemptions generally, and the present time seems 
to be particularly opportune to achieve two pressing objectives— 
an increase in revenue and a more equitable distribution of the tax 
burden over the various sections of the community. 


How THE INCREASE OPERATES 


Contracts Prior to September 22 

In the hope of avoiding the increased rate, which was generally 
anticipated, many persons entered into “contracts” with their 
suppliers for “spread” deliveries extending over a period after 
September 22. 

In this connection, Section 70A of Sales Tax Assessment Act 
(No. 1) 1930-1936 provides, however, that where an agreement 
for the sale of goods has been made and, after the date of the 
agreement, the rate of sales tax is altered as the result of which 
the amount of tax payable upon the sale value of any goods sold 
in pursuance of the agreement is effected, then, unless the agree- 
ment contains express written provision that the price at which the 
goods shall be sold shall not be altered on account of sales tax or 
any alteration in the rate of sales tax, or unless it is clear from 
the terms of the agreement that the alteration of the rate of tax 
has been taken into account in the agreed price of the goods, the 
agreement shall be altered as follows: 

(a) lf the rate of tax is increased, the vendor may add to the 
agreed price an amount equivalent to the amount of addi- 
tional tax payable by him upon the sale value of those 
goods as the result of the alteration of the rate of tax... . 
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In regard to contracts other than for the sale of goods, the law 
also provides that where a contract has been made for the erec- 
tion of any building or for the performance of any other work, and, 
under the terms of the contract, the person undertaking the erec- 
tion of the building or the performance of the work (referred to 
as the contractor) contracts to supply the material to be used in 
connection therewith, and after the date of the contract an altera- 
tion has taken place in the rate of sales tax, as the result of which 
the cost of supplying the material is increased or reduced, then, 
unless the contract contains express written provision to the con- 
trary, or it is clear from the terms of the contract that the altera- 
tion of the rate of tax has been taken into account in the contract 
price, the contract shall be altered as follows: 

(a) If the cost of supplying the materials has been increased, 
the contractor may add to the contract price an amount 
equivalent to the additional amount payable by him for the 
material (other than material which remains the property 
of the contractor) as the result of the alteration of the rate 
of tax. ... 

Where the contract price is so altered, the contractor must deliver 
to the party liable to pay the contract price a statement in writing 
showing the amount of the increase and containing prescribed 
particulars of the items affected by the alteration of the rate. 


Stock on hand at September 22 

Considerable doubt exists as to the application of the increased 
rate to stocks on hand at September 22. The position is briefly 
explained, as under: 


(a) Wholesale Merchants 

Wholesale merchants are, for sales tax purposes, divisible into 
two classifications, viz., those whose wholesale sales are 50% or 
more of their total sales (including sales of exempt goods and 
sales of goods to persons who quote their certificates), and those 
whose wholesale sales are less than 50% of their total sales. 

Generally speaking, a wholesaler/retailer (a wholesale mer- 
chant whose wholesale sales predominate) will have obtained his 
trading stock free of sales tax because of having quoted his cer- 
tificate on the acquisition of that stock. When any such goods 
are sold by wholesale, and the purchaser does not quote his cer- 
tificate, tax will be payable at the increased rate. 

Section 70C of Sales Tax Assessment Act (No. 1) 1930-1936 
requires every wholesale merchant to state upon the invoices 
delivered by him to purchasers the amount of tax payable by him 
in respect of such sales, and the wholesale merchant has the same 
right to recover from the purchaser the amount of sales tax pay- 
able by him and stated upon the invoice as he has to recover the 
price or other payment for or in respect of the goods. 

When the rate of tax was previously increased from 24% to 
6% (on July 11, 1931), the law was amended to provide for a 





Tl 
abse1 
was 

futur 


Man 


has | 


1938 THE AUSTRALIAN ACCOUNTANT 197 


rebate of the increased tax (34%) on the sale value of goods 
which were acquired free of tax, and which were sold by retail 
on or after the date of operation of the increased rate. It is 
probable that a similar principle will be adopted in connection with 
the present increase from 4% to 5%, and that a rebate of 1% 
will be granted in respect of retail sales made on and after Sep- 
tember 22 of goods acquired free of sales tax by a wholesaler/ 
retailer. 

A retailer/wholesaler (a wholesale merchant whose retail sales 
predominate) will, generally speaking, have obtained his trading 
stock on hand at September 22 tax-paid. When such stock is sold 
by wholesale, tax will be payable at 5% subject to a rebate of tax 
at 4%. No additional tax will be payable when such tax-paid 
goods are sold by retail. 

When the rate of tax was previously increased from 24% to 
6%, the Commissioner issued a ruling in the following terms: 

“It was found that, except in isolated cases, it would 
normally be impracticable for merchants to associate par- 
ticular sales with particular purchases, and consequently it 
was necessary to adopt some procedure which would, with 
approximate accuracy, enable tax to be paid on the several 
classes of goods at the particular rate of tax applicable to 
each. For this purpose, the Department adopted the principle 
that old stock should be deemed to be sold first. . . .” 

The Commissioner also stated on that occasion that, in the 
absence of special statutory provision, the principle then adopted 
was indicative of that which would be applied in the event of any 
future variations in the rate of sales tax. 

Applying this principle to the increase in rate from 4% to 5%, 
wholesale merchants concerned will be required to determine and 
declare : 

(a) The cost or wholesale selling value of stock on hand at 

September 22, 1938; 

(b) the cost or wholesale selling value of that portion (if any) 
of the stock on hand at September 22, 1938, which was 
purchased or imported prior to August 1, 1930; 

(c) the date at which the stock in (b) was equalled by subse- 
quent sales (adjusted to cost or wholesale selling value), 
and 

(d) the date at which the stock in (a) was equalled by subse- 
quent sales (adjusted to cost or wholesale selling value). 


Manufacturers 

The position in regard to manufacturers who sell by wholesale 
has been outlined in the remarks relating to “Wholesale Mer- 
chants.” 

In regard to manufacturers who sell by retail, tax is payable 
either : 

(a) when the manufactured goods are “treated as stock for sale 

by retail” (i.e., when they are placed “on the shelves” in a 
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retail selling section of the business or are otherwise set 
aside for retail sale in a showroom, window, etc.) or 

(b) when they are sold by retail if not previously “treated as 

stock for sale by retail.” 

The increased rate will therefore not apply to sales ex stock on 
hand at September 22 in the manufacturer’s retail selling section, 
provided tax was paid at the rate of 4% when the manufactured 
goods were “treated as stock for sale by retail,” but sales ex stock 
so treated on or after that date will be taxable at the increased rate, 


Returns for September, 1938 

In preparing the Sales Tax Returns for September, 1938 (due 
for lodgment on October 21), taxpayers will be required to show 
separately and account for the tax payable in respect of the sales 
made in the two different tax periods (from September 1 to 21 
and 22 to 30, inclusive). 

In regard to “credits” allowed on or after September 22 for 
discounts, returns inward, bad debts, and other allowances granted 
in respect of transactions occurring prior to September 22, the 
rebate to be claimed must be at the rate of 4% only. In such 
cases the amount of tax will be claimed as a rebate from the amount 
of tax otherwise payable, instead of the usual practice of deducting 
the value of such credits from the “sale value” of the taxable goods. 





Costing as an Integral Part of the Accounting 
System 
By R. F. RusHTOoN, A.1.c.A. 


[A lecture to The Australasian Institute of Cost Accountants, 
Western Australian Division] 

In approaching my subject I am prompted to have regard for 
the origin and demand for the institution of adequate costing 
principles. 

It is claimed that costing in the sense that it has developed into 
an exact science is of comparatively recent development. This is 
appreciated when we realise that intense production and the 
application of technology and scientific aids through machinery 
have brought in their train a necessity for a thorough recognition 
of the capabilities of a business and an economic employment of 
the assets comprised therein. 

Years ago the producer was content to function within the 
limited sphere of the local market place and by virtue of his direct 
contact with his consumer public he was aware almost precisely 
of the quality and quantity of competitive effort which he would 
have to meet. The nature, volume and direction of demand were 
developing within his own knowledge and on returning home to 
his workshop he possessed a very lively and intimate sense of 
what was required of him. 
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Gradually and more gradually markets expanded and intimate 
details became more and more obscure, with the result that it 
became necessary for some development of what to-day we have 
termed research. 

It is only within recent years, however, that the science of 
business has been taken seriously and developed on the lines of 
research into market potentialities, unit production and economic 
planning. 

With this development has occurred the recognition of cost 
accountancy as an aid to effective planning, production and distri- 
bution. 

This address has to do with the linking up of costing with the 
general accounting system of any establishment. 

The earlier development of costing principles had some rela- 
tionship to the accountancy department, but in the main was of 
a subsidiary character, and by virtue of this fact the data extracted 
was not always reliable—was not always readily available and 
therefore not used—and to a large degree proved statistical matter 
merely filed away. Many of us are proud of an accumulation of 
statistical data and will boast of volumes of effort, but how many 
of us can readily apply the results of such effort within the scope 
of the particular activity. 

With this in mind I seek to-night to prove that unless the normal 
accounting system of itself extracts the essential data and regularly 
produces its balance figures reflecting the desired information in 
order that weekly, fortnightly or monthly reviews facilitate a com- 
plete survey of an undertaking in its phases of economic structure, 
budgetary practice, comparison of results achieved, expense ratios, 
profit margins, etc., then the accounting system has fallen short 
of the modern requirement. 

This lecture has nothing to do with the rationalisation of industry 
or the solution of the distribution problem, but it does hold out 
that the profit motive must ever be present in the mind of the 
industrialist who desires ultimate success. Profit is the yardstick 
of efficiency, and in the development of any undertaking it is 
essential that planning should be complete in the sense that it 
contemplates a final result in net profit. 

On a previous occasion I have said that enthusiasm to get into 
business makes fools rush in where angels fear to tread. 

I trust that this short introduction will have encouraged an 
awareness of the intricacies of modern-day business and the need 
for the application of the principles of exact science in accounting, 
related to which is our subject this evening. 


CosTING 


I do not purpose dealing with any hard and fast principles of 
costing as applied to any particular industry, but rather to deal 
with general principles common to the science of costing—which 
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principles must be observed in treating with any application of the 
science. 

Primarily, I cannot disassociate costing from budgeting nor bud- 
geting from costing, in view of the fact that, in my view, effective 
costing demands for its base a structure created in keeping with 
sound budgetary practice—on the other hand effective budgeting 
depends for its ultimate results upon the observance of sound 
costing principles. 

You will enquire as with which of these practices we should 
firstly concern ourselves—in reply I would say budgeting, and 
for that reason I purpose assuming that, in this discussion, we 
have contemplated a structure economically sound financially, 
having regard for its potential markets—and the plant, stock, 
land and building, credit and overhead requirement associated 
therewith. 

The ultimate in business should be the achievement of the 
maximum result from the essential minimum effort and, having 
this in mind, I can contemplate the establishment of a national 
research council which would function in the collation of essential 
data and the dissemination of knowledge in respect of all fields of 
activity. 

To ascertain what result has been achieved in a manufacturing 
concern it is necessary that the administration should be possessed 
of adequate data as to the cost of the various units produced. 

To ensure that this data is correct it is imperative that the 
costing system should be linked up with the accounting system. 

Of course, there are various concerns operating costing systems 
outside the scope of their accounting systems, but this not only 
gives rise to error but involves added work and consequent 
increased expenditure—borne out of duplication of recording. 

We are concerned to-night with the minimum effort necessary 
to the production of the maximum result, and I will proceed to 
analyse that effort. 

That effort may involve— 

Firstly, a productive agent in the nature of a factory which we 
have assumed has been constructed in keeping with the require- 
ments of our budgetary outlook. 

This productive agent involves— 

(a) Land and Buildings (whether owned or rented), and 
the expenses of maintenance and upkeep associated there- 
with. 

(b) Plant and Machinery (whether owned or rented), to 
gether with a provision for replacement or obsolescence. 

(c) Power and Electric Light. 

(d) Stocks essential to the supply of raw materials in keep- 
ing with the activity of the concern. 

(e) Labour service—in the nature of 

Overseers or foremen. 
2. Skilled tradesmen. 
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3. Unskilled tradesmen, and care for the operatives 
in respect of holidays and/or sickness. 
(f{) Insurance service associated with the protection of the 
assets involved in this agency. 
(g) Rates and Taxes. 

Secondly, a selling agent which will care for the disposal of 
goods manufactured. This agent involves— 

(a) Land and Buildings or floor space for purposes of dis- 
playing goods or housing selling staff. 

(b) Plant in the nature of motor cars for staff. 

(c) Salesmen’s salaries, commission and expenses. 

(d) Advertising—entertaining, etc. 

(e) A proportion of managerial salaries associated with the 
sales organisation. 

(f) Insurance, rates and taxes and depreciation provisions. 

Thirdly, a delivery agent which may involve— 

1. Land and buildings or floor space for housing of motor 
vehicles, trucks, etc. 

2. Plant in the nature of trucks and motor vehicles. 

3. Insurance, rates and taxes and depreciation provisions. 

4. Salaries and wages. 

Fourthly, an administrative agent, the function of which will 
be to co-ordinate the efforts of the various other agents with the 
object of ensuring that the concern shall function in keeping with 
the achievement of the maximum result. 

This agent involves— 

Land and buildings or floor space for the purpose of 
housing the administrative and office staff. 

Plant in the nature of bookkeeping machines, typewriters, 
etc. Motor cars, fixtures and fittings, etc. 

Managerial and office salaries. 

Insurance, rates and taxes and depreciation provisions. 
Printing and stationery, postages and telegrams, tele- 
phones, legal charges, audit, directors’ fees, etc. 

We will now proceed to set down methods of checking up the 
activities of these respective agents. 

A segregation of the accounts of the concern would give us 
what we require in so far as it will departmentalise the activity. 

The departmentalisation should be extended to the utmost, 
having in mind that it is desired that the whole scope of the activity 
of the concern can be surveyed. 

We will assume that the activities of the concern embrace six 
departments—A, B, C, D, E, F. 

The asset accounts would be firstly segregated into Productive, 
Selling, Delivery and Administrative. 

This is a new departure, but is of value in reviewing balance 
sheet figures and checking results achieved as compared with the 
investment. By this is meant that in dealing with, say, the assets— 
Land and Buildings, Plant and Machinery, Fixtures and Fittings 
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and equipment generally, the Private Ledger would be sectional. 
ised, that is, one section given over to productive, one to selling, 
one to delivery and another to administrative, and such sections 
would be tabbed, affording ready access to figures. 

The asset accounts within the sections would again be depart. 
mentalised, affording columns in respect of A, B, C, D, E, F 
activities. 

Certain of the expenses involved can be classified as fixed 
expenses and it is well not to overlook this fact, whilst other 
expenses are variable and controllable to a degree in keeping with 
the activity of the concern. 

The fixed expenses would be— 

Land and Building expenses. 

Plant and Machinery expenses. 

Rates and Taxes. 

Depreciation. 

A proportion of insurance. 

A proportion of the administrative charges. 

The variables would be those charges directly associated with 
the trading activity and would fluctuate with the volume. 

Expenses have been further segregated by some authorities 
into operating and non-operating, and in this regard I can do no 
better than quote Schumer (at p. 9): 


The net profit as shown in the Profit and Loss Statement may have 
been effected by the inclustion of some items of income or expense which 
are foreign to the regular operations of the business, or which represent 
the expense involved in using outside finance. In order that a clear view 
may be obtained of the earning capacity of the business in pursuing the 
purpose for which it was established, it is essential that these profits and 
losses be segregated. The Profit and Loss Statement should therefore show, 
firstly, the net profits from operations (or trading), which, in a merchandis- 
ing business, would be the gross profit less the ordinary business expenses. 
It is the earning from the normal trading activities, assuming that finance 
has been completely provided by the proprietors. To ascertain the net 
profit from all sources, other extraneous items would be shown in two 
groups: 

(1) Non-operating (or miscellaneous) income. 
(2) Non-operating (or miscellaneous) expenses. 
Non-operating Income would include the following items: 
(a) Profits on Sales of Capital Assets (land, buildings, plant, invest- 
ments, etc.). 
(b) Interest and Dividends on Investments (when it is not the general 
business of the concern to invest). 
(c) Delayed Income, i.e., items that were actually earned in a previous 
accounting period but not then brought into account. 
(d) Cancellation of liabilities by creditors. 
(e) Refunds of taxation provided for in previous accounting periods. 
(f) Discounts gained. 
Non-operating expenses would include the following items : 
(a) Losses on Sales of Capital Assets. 
(b) Interest paid on borrowed money. 
(c) Donations to charitable institutions and organisations for pro 
moting social welfare. 
(d) Delayed Expense, i.e., items of expense actually incurred in a 
previous accounting period, but not then brought into account. 
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(e) Income Tax. 
(f) Penalties and fines for violations of law. 
(g) Discount lost. 

We will now deal with the various agents. 

Firstly, the productive agent. 

Land and Buildings——The factory, being theoretically a model, 
would care for the allocation of the various departments in keep- 
ing with an economical layout in respect of the reception and 
delivery of goods, and the storage of stocks and accessibility of 
same to plant and machinery and operatives. 

Each department will absorb an area capable of being deter- 
mined in terms of its relationship to the whole of the area occupied 
by the factory. 

‘Having regard for the asset value involved in the land and 
buildings and the interest rate applicable thereto, together with 
maintenance charges, insurance, rates and taxes, etc., or alterna- 
tively, if the premises are not owned, the total rent payable, we 
would be in a position to assess the rental value of the space 
occupied by each department. 

This occupancy charge is related to each department and is 
debited in the following manner, i.e., 

LZ a. 4. . Productive dept. expense a/c Dr. 
These expense . Selling * Dr. 
accounts would . Delivery oa a Dr. 
be columnar, . Administrative e Dr. 
providing for Unproductive or non-operating 

A.B, C, D, Eand F expense Dr. 
departments. To 

Land and Building Expense Account. 

The charges as incurred by way of maintenance, rates and taxes, 
insurance, rent, etc., are debited to Land and Building Expense 
Account, thus facilitating a ready check at the conclusion of 
accounts as to the accuracy or otherwise of estimates and recoveries. 

The occupancy charge or Land and Building Expense forms 
portion of overhead or oncost and the recovery of this in charges 
will be dealt with later under the heading of oncost. 

Plant and Machinery.—Having related the plant and machinery 
associated with the various departments it is necessary to ascer- 
tain the annual cost of such machinery. We must take the initial 
cost which will include the installation charges. 

In respect of each unit we will firstly assess its estimated life— 
then arrive at the amount necessary to be provided annually to 
care for replacement of plant at the expiration of its estimated 
life, i.e., depreciation, and in this connection it is well to adopt the 
fixed proportion method rather than taking each year a percentage 
of the reduced value. 

We then require to have regard for wear and tear, inadequacy 
of plant consequent upon the scrapping or introduction of more 
eficient machinery (the nature of the unit would govern this). 
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Our next charge cares for insurance on plant. At this stage we 
could apportion over the various units of plant the charge 
payable in respect of power or running costs. An investigation of 
the plant capacity and power consumption would provide this. 

We now know what the annual cost of each unit is estimated 
to involve and it remains for us to determine upon what basis 
we shall seek to recover this cost. 

If we are to pursue our course upon a scientific basis it is not 
sufficient merely to charge against each department the estimated 
annual charge and recover same on an estimated output basis, in 
view of the fact that (1) the machinery may not be working full 
time and (2) greater use may be made of one unit than another. 

The method to be adopted in the productive department would 
have regard for the hours capacity of the unit and assessment 
made of the hours cost of each unit. This method has for its basis 
the full-time activity of the concern and would reflect in the annual 
accounts the loss incurred through inactivity and, in addition, 
would facilitate more accurate data for the administrative depart- 
ment when preparing estimates. 

The charge determined would be raised by the following journal 
entry : 

Productive Expense Account, departmentalised A, B, C, 

iG ss Ne ss BO uh 0s. a0 60 68 60. 86.00 de oe 0c 

Selling Expense Account, departmentalised .. .. .. Dr. 

Delivery Expense Account, departmentalised .. .. .. Dr. 

Administrative Expense Account, departmentalised .. Dr. 

Unproductive or non-operating Expense Account .. .. Dr. 


To 
Plant and Machinery Expense Account. 


At this stage I want to make it quite clear what types of expenses 

are involved: 

Firstly, we have the productive machinery, the charge in respect 
of which has regard for the machine hours activity of the 
various units engaged in the various activities of the concern. 

Secondly, we have the selling plant, the charge in respect of 
which has regard for the volume of sales effected and forms 
a proportion of general overhead. 

Thirdly, we have the delivery plant, the charge in respect of 
which has regard for the nature and volume of work 
involved in each department and forms a proportion of 
general overhead. 

And 

Fourthly, we have the administrative plant and equipment, the 
charge in respect of which has regard for character and 
volume of sales effected in each department and the various 
activities of the concern and also forms proportion of 
general overhead. 





1938 THE AUSTRALIAN ACCOUNTANT 205 


We have now accumulated information as to the loading in 
respect of : 
(1) Occupancy charge attributable to each department. 
(2) Plant and machinery loading attributable to each depart- 
ment. 

Our next concern is the raw material content in the productivity, 
ie., Stocks. 

The potential market has been examined and adequate stocks 
cared for. 

We wiil then proceed to assess the average amount involved 
over the year in caring for the essential stocks in each department. 

On this figure we are justified in determining a normal rate of 
interest which would be apportionable over the departmental 
activity in ratio to the average amount involved in stocks in each 
department. This is suggested with the object of adequately 
checking loss through idleness and ensuring that when the check 
is applied this item is not overlooked. 

Stocks require to be handled by a storeman whose time is 
entirely involved in controlling stocks. 

Wastage is experienced. 

Losses are incurred due to damage or theft. 

Errors occur in issuing and recording materials used and an 
estimate is required to be made of leakages and the amount involved 
related to the departments. 

The result provides us with information which will enable us 
to arrive at materials oncost, the basis of recovery of which will 
be dealt with later. 

Now we must take care of the materials consumed in the pro- 
ductive agency—or factory activity. 

A major undertaking identifies each work undertaken with a 
job number drawn from a series of numbers following through 
the whole field of activity of the concern in the following manner: 

Firstly, the selling organisation having quoted for a job, is 
fortunate in having secured a contract or job of work. 

Immediately the job is secured a materials requisition is pre- 
pared caring for the materials required on the work. This requi- 
sition bears a number from a series consecutive in relation to 
contracts or jobs and the job is then identified by the number. 
Such material sheet forms the basis of a requisition against the 
storeman for materials called for under the contract. In most 
cases the estimate book would reveal exact measurements and 
quantities. 

The raw materials are drawn from stock and go forward to the 
departments concerned in the manufacture of the work involved 
in the contract. 

From the materials slips which bear the job number we create 
an entry in a register styled “Materials used on Contracts,” which 
would be departmentalised as to stocks and jobs. 

From this register an entry is raised as follows: 
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Contracts Dr. 


To Materials used on Contracts. 

Summing up, we now have a method of accounting for: 

1. The burden in respect of land and buildings. 

2. The burden in respect of plant and machinery. 
3. Materials oncost. 

4. Materials used. 

Our next charge is in relation to labour, and we must deal with 
the labour service necessary to the manufacture of the goods and 
completion of the contract. 

It is our work to account for the whole of the wages bill and 
we may find that it comprises: 

Work on various contracts or stock jobs. 
Holiday pay to some men enjoying holidays. 
Sick pay in respect of men off duty through sickness. 
Idle time created through delays here and there. 
Unproductive labour—cleaning or non-operating charges, 
General supervision. 
Repairs and maintenance, buildings, plant. 
. Capital expenditure on plant or buildings. 
. Delivery charges. 
10. Selling expenses. 
11. etc., ete. 

To the workmen are issued daily time sheets and it is the duty 
of each workman properly to account for his time and the responsi- 
bility of the respective foreman to see that such records are pre- 
served. 

Time sheets are collected by an office junior and the cost clerk 
in turn sees that he gets a time sheet from every employee. 

Note that I have indicated that these time sheets should be 
collected—this obviates the possibility of loss and oversight to 
which any box system is liable. 

We will then have the means of dissecting the wages at the 
end of the week and such dissection should reveal details as to 
charges to be raised against: 

(a) Contracts. 

(b) Supervision. 

(c) Delivery charges. 

(d) Holiday and sick pay. 
(e) Unproductive, etc. 

Creating an entry in the account of the company as follows: 
rs 5 5 46-4606 au ek ee ae oe oe 
SE SED 6666 Seine 44 Sa 6a we ae ee” OE 
Repairs .. ... Ta ek TR ee ee 
Plant and Machinery . - Dr. 
Holiday Pay, Sick Pay, Unproductive Supervision, 

Capital Expenditure, etc. .. .. Dr. 
To Wages. 
And by this means clearing out the Wages Account. 
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Note: The general items Repairs, Holiday and Sick Pay, Super- 
vision, etc., form portion of factory burden and would ultimately 
be debited to Production Expense Account. 

I desire to stress the necessity for allocating operating charges, 
as apart from non-operating charges, in view of the fact that work 
may be lost if it is expected to carry a loadage in respect of charges 
which are not relative or in respect of idle time, etc. 

Salaries would be dealt with separately and an entry created 
following a dissection of the charges on the following basis: 


Selling Expense Account (departmentalised) .. .. .. Dr. 
Delivery Expenses Account (departmentalised) .. .. Dr. 
Administrative Expense Account .. .. .. .. .. .. .. Dr. 
Non-operating Expense Account .. .. .. .. ...... Dr. 
To 
Salaries. 


You will note that my address has to do in the main with a 
manufacturing concern. This I have done in order to feature the 
more clearly the main points associated with the more complete 
practice of cost accounts. 

A retail establishment provides exactly similar scope, although 
it is felt that, once the major activity of a manufacturing concern 
is correctly focused, an application of the principle of depart- 
mentalisation and analysis of expense items is not difficult in 
relation to the activity of any concern manufacturing, wholesale 
or retail. 

From now on I will deal with the contract or job which has been 
completed and delivered. 

We want to know whether a profit has accrued or loss has been 
sustained, and to compare the result with the estimate which 
formed the basis of the quote given by the sales staff. 

For practical purposes it is found most convenient to use cards 
for recording contract or job work. 

Each contract is allotted a card which carries the contract num- 
ber which we have obtained from the materials requisition slip. 

It must be remembered that some contracts involve a longer 
period and much more work than others and only a card system 
permits of the ultimate sorting into order and flexibility of action 
in the sense that the card may be required many times for reference. 

Contract cards should be regularly checked as to numerical 
sequence to avoid loss and as a protection a contract series register 
could be kept giving the date of commencement of contract, con- 
tract number and the nature of the job and the customer’s name 
and date completed. This register is also valuable from the point 
of reference when undertaking similar work. 

Our account system has permitted of the following debits: 


Contracts (departmentalised) .. .. .. .. .. .. Dr. 


To 
Wages (from weekly wages entry) 
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Contracts (departmentalised) .. .. 
To 
Materials (from the record of materials drawn by 
requisition ) 
Contracts (departmentalised) .. .. .. .. .. .. Dr. 
To 
Production Expense Account (Plant and Machinery 
expense from the machine hours provided by 
machinists’ time cards) 
Contracts (departmentalised) .. .. .. .. -. -.- Dr. 
To 
Materials Oncost. 
Having ascertained the estimated output and in relation 
thereto the estimated turnover in stock, we can obtain a 
figure which would represent thereto a percentage in 
respect of materials oncost. This percentage is added to 
all contracts carrying materials on the basis of the 
materials used. 


But in relation to this contract activity we have not yet cared 
for a debit in respect of charges incurred by the various other 
agents employed in the minimum effort, to wit, selling, delivery, 
administration charges, and this brings us to what appears in the 
minds of students a bogey under the name of expense oncost or 
overhead. 

We may have incurred considerable expense in occupancy 
charges, administrative quarters, selling staff and office organisa- 
tion. 

A complete analysis should be made of these charges and an 
estimate determined. This analysis will clearly indicate the charges 
recoverable against factory activity and those associated with the 
selling and other activity of the concern. 

The charges recoverable against the factory activity will bear 
ratio in terms of a percentage to the estimated total wages, that 
is, assuming an annual total wages payment of £10,000 and an 
overhead analysis revealing recoverables of £2,000, then the expense 
oncost or overhead would be 20% on wages paid. 

The overhead charges incurred in direct relationship to the 
productive agency are known as factory burden. 

Factory Burden—This would comprise a loading in respect of 
those items comprised under the heading of production expenses 
associated with land and building expenses. 

The total figure involved annually under this heading is allo- 
cated to the various departments. The amount attributable to each 
department is then related to the estimated labour output and the 
percentage obtained represents the factory burden raised against 
jobs based on the total wages expended on the jobs. 

Whilst dealing with this question of recovering expenses I would 
like to refer you to Schumer, at p. 132 onwards, for a criticism 
of various methods employed : 
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There are several different methods: 

(a) The Prime Cost Method—The cost of raw material and direct 
labour, together, are used,, and the expense related as a per- 
centage ; 

(b) _ Material Method.—The cost of raw material is used as the 
ase; 

(c) — Labour Cost Method.—The cost of direct labour is the 
ase ; 

(d) Direct Labour Hours Method.—The number of hours worked 
on productive work is used as the base, the expense being charged 
at so much per hour; 

(e) Machine Hours Method.—The machine hours are used in place 
of the labour hours, expense being charged at so much for every 
hour that the machine is run on the job or process; 

(f) The Production Unit Method.—The expense is related to the 
number of articles produced. 

As to the wisdom or otherwise of these various methods it is 
recommended to students that works by recognised costing authori- 
ties should be consulted. 

Included in this factory burden would be allocations in respect 
of holiday and sick pay, apprenticeship, school work. 

The entry in respect of factory burden would be raised as 
follows : 

Contracts or Jobs (departmentalised) .. .. .. Dr. 
To 
Productive Expense (departmentalised). 

In regard to general overhead, which would include allocations 
in respect of selling, delivery and administration expenses, these 
expenses would be recoverable against work undertaken on the 
basis of wages incurred in the same manner as the recovery of 
factory burden. 

In some undertakings these charges are dealt with separately, 
having regard for the relations of the expenses to each department 
of activity. 

The entry in respect of general overhead would be: 

Contracts (departmentalised) .. .. .. .. .. .. Dr. 

To 
Selling Expense Account 
Deiivery Expense Account 
Administration Expense Account. 

Overhead recoveries should be checked regularly for the pur- 
pose of comparing actual results with estimates. Where overtime 
or excessive labour charges are incurred or contemplated, some 
shading of the charges may be justified when quoting, though 
this phase is beyond the scope of this address, and I merely draw 
attention to it to indicate that any scheme must have some measure 
of flexibility. 

Summing up again we have commenced a card, and to this card 
has been debited : 

(1) Wages which we have drawn from the wages dissection 

sheet. 

(2) Materials which we have drawn from the “materials used” 

book. 
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(3) Machine hours, and on this I have more to say. The 
machines are controlled by men expert in the use of same 
and who I will call machinists. These men, in addition 
to providing the time sheet accounting for their wages, 
also provide details of hours spent machining work for 
various jobs. The machine hours represent a charge against 
jobs and a debit is raised from the dissection sheet based 
on hours cost. 

Or | 
etc., 
To 
Machine Time Oncost. 

(4) Materials oncost. 

(5) Factory Burden, details of which have already been dealt 
with. 

(6) General Overhead. 

And we will have ascertained the total debits raised against the 
contracts. 

What profit or loss is revealed is required to be proved by an 
entry: 

EE ee ee ee 
EO ee eee 
eee NE ET, @OE. oc 40 oc cc ce ee oe oe EE 
Stock or Purchase Account .. .. .. .. ...... Dr. 
CI bbe oc. 40 we Renee alae ee «eee | 
To 
Contracts 
representing the contract price charged out on completion of the 
contract. 

Each card in respect of completed work will give the result 
achieved on each individual contract. At the end of each month 
you will have many jobs incompleted, and as it is necessary that 
your contract cards (which form the individual accounts balanc- 
ing within your Contract Ledger) should balance regularly, it is 
necessary to bring to account in much the same manner as stock 
on hand the total of incompleted contracts at the end of each month. 

The Contract Ledger will then be balanced in the following 
fashion : 

(1) Balance incompleted contracts as at commence- 

ment of month .. soko Sk <tes ah 
(2) Debits raised during month in respect of— 
Labour . Tai: a: abd She. sae Sem. i 


Material .. .... ; 

Productive expense— 
(Factory burden) .. .. .. 
(Machine hours) .. .. . 

Materials oncost .. .. .. . 
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General Overhead— 
Selling expense .. 
Delivery expense .. , 
Administrative expenses .. 


Less: 
(3) Amounts charged out to accounts in respect of 
completed contracts .. 


(4) Balance of incompleted contracts as at end of 
month .. is we % 


The contracts completed should be the subject of regular monthly 
review in order to insist on close scrutiny of results achieved 
which will reveal possible weaknesses—where actual results fall 
short of estimates or quotes. 


Lond and Building Expense— Plant and Machinery Expense— 
Rent/ Interest Depreciation/Obsolescence 
Rates and Taxes Repairs 
Maintenance Insurance, etc. 

Insurance, etc. 








Productive Selling Delivery Administration Unproductive 
Expense Expense Expense Expense or non-operative 
1. Factory burden. (idle space or 
2. Machine hours. plant) 
3. Materials on cost. 
Labour Salaries 
Supervision Technical 
Holiday pay Office 
Sick pay Unproductive or non- 
Unproductive or non- operative 
operative Administrative 
Contracts 
Stock 
Plant and machinery 
Repairs and maintenance, 
etc., etc. 


Production Expense Account (departmentalised) 
To Land and eae Ex- By Contracts— 
pense .. (Recoveries) .. .. .. 
, Plant and ‘Machinery 
Expense .. : 
» Materials Expense ‘ 
» Wages allocations in 
respect of Supervi- 
sion Holiday and Sick 
Pay, etc. 


The balancing of this account would prove the accuracy or 
ttherwise of recoveries and would reflect idle time, if any. 
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Land and Suliiny eae Account (deparmentalised) 
cc? ae ; By Productive Expense 
Rates and Taxes... .. » selling Expense .... .. 
Insurance .. nee » Delivery Expense .. 
» Repairs and Mainten- . Administrative Expense 
ee eee , Unproductive Expense . 
Interest .. 
Etc. .. 


The balancing of this account would prove the accuracy or 
otherwise of the estimates and extractions. 


Contracts Account—Control (departmentalised) 
To Incompleted Contracts . By Sundry Debtors .. .. .. 
Leber .. .. » : » Plant and ercand ae 
Materials oe m » Repairs .. e 
Productive Expense— » Land and Buildings | ia 
Factory Burden .. .. , Incompleted Contracts . 
Machine Hours .. 
Selling Expense... .. .. 
Delivery Expense .. 
Administrative— 
a 
Net Profit— 
Transferred .. 


To_Incompleted Contracts 
The balancing of this account would reflect the result from 


jobbing or contract activity. 


Plant and wemanei Expense Account (departmentalised) 
To Depreciation .. .. . By Productive Expense A/c 
» Obsolescence ...... .. Selling Expense A/c . 
cere ere . Delivery Expense A/c . 

aa "8 , Administrative Expense 

Running Costs, ~ '.. » Unproductive Expense 

WO arcs Hee ee es 


The balancing of this account would prove the accuracy or 
otherwise of the estimates and extractions. 


Selling Expense Account (departmentalised) 
To Land and Building Ex- ee I ofc ca wo) os 
pense Account .. . — fer 
Plant and Machinery 
Expense Account 
Salaries and Wages 
Advertising .. 
Allowances .. .. a 
Travelling Expenses ‘is 
SE ane et at at ae Xs 


— 
=—— 


The balancing of these accounts would prove the accuracy or 
otherwise of recoveries and would reflect idle time, if any, or 
deficient ratios. 
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Delivery Expense (departmentalised ) 
To Land and Building Ex- Dy Gomtenes .. .<. ss. 
ee ee eo » Direct Sales .. ; 
Plant and sone » Plant and Machinery : 
Expense .. . » Repairs.... <a 
Salaries and W: ages .. » Land and Buildings | 
Allowances .. poe 
Etc. 


Overhead Recovered 
To Profit and Loss A/c .. By Contracts .. 


Non-Operating Charges 
To Charges drawn from By Profit and Loss Account 
Expense A/cs . 
Pro Forma Trading Forecast 
Estimated Operating Ex- Total 
penses— Turnover 
Selling Expenses (vide Activity. 
Detailed A/c) .. .. .. Contracts (depart- 
Delivery Expenses (vide mentalised) . .. .. 
Detailed A/c) . Estimated Gross Ac- 
Materials (other ‘than eee 
Contracts) .. Expenses (vide Con- 
Advertising (unallocated) tract A/c) 
Telephone .. . — 
Stationery and Printing : Direct Sales (departmen- 
Salaries— alised) .. Reig pe AES 
General (unallocated) . Normal Trade Yield 
Administration, etc., 
CO ae 
Travelling Expenses (un- 
allocated) . oe eat 
Non-operating Income .. 
Less—Estimated Recoveries 
This Account would facili- 
Add — neeeereting tate segregation of over- 
Charges .. .. . head as between contract 
_ activity and Direct Sales, 
Estimated Net Result— and permit of a survey of 
OS eee the undertaking in relation 
Non-operating .. .. .. .. to its Investment Struc- 
ture — and particularly 
enable executives to re- 
view turnover activity and 
competitive profit margins 
in relation thereto. 


Investment Structure—Say . .. . on which it is considered a 
return of . . . is desirable in order to care for equalisation of divi- 
dends ona. . . basis. This would demand a net profit of . 
irom which would require to be deducted (1) interest charges, if 
any, contained in land and building expense, where premises unem- 
cumbered, and floor space charges; (2) interest charges contained 
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in materials on cost. To the balance, then revealed, would be re- 
quired to be taken into consideration unproductive or non-operative 
charges contained in estimates, although it is held that an under. 
taking should forecast on the basis of normal full-time activity, and 
in competition should not seek to recover non-operating or unpro- 
ductive idle-time charges. 

Remember, in reviewing your financial structure, that your re- 
coveries seek to care for many major items, and it is in relation to 
the balance of the asset structure that returns are sought, in addi- 
tion, of course, to the provisions of reserves necessary to the make- 
up of all business. 

I have endeavoured to indicate that in an adequate system the 
accounting records can reveal the fullest information, and that we 
no longer need refer to costing as some scheme outside the scope 
of the accounting routine. 

For purposes of check, and subsequent analysis, adequate statis- 
tical information must be preserved, which information must be 
capable of monthly, if not weekly, review. 


SPECIMEN CONTRACT CARD 


Particulars of Job 
Situation 





Particulars |} Machine Material |} Material|| Material] Sun- Progres- 
of Debits Hours (Descr.) |} (Descr.) || (Descr.) dries || sive Total 
a eer 

















































































































Ledger Posting: 
Total Credit (sale price or stock Transfer) 
Total Debit (as above) .. ...... 
Net Result .. .. 
Unit Cost .. 


The pricing of work is undertaken immediately on the com- 
pletion of the job being notified from the factory control. 
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The price is recorded in a journal which takes note of : 
Date Contract No. Name of Client. Price. Invoice No. Folio. 

From this record and the contract card the invoice clerk issues 
the invoice. 

The total amounts involved in this record are posted: 

Sundry Debtors Dr. 
To 
Contracts. 

and the individual entries posted to the Sundry Debtors Ledger. 


Incompleted Contracts 
The entry at the end of each month (or other period) would be: 
Incompleted Contracts Dr. 
To 
Wages 
Material 
Machine hours (productive service). 


Note—Overhead would not have been raised on the card, 
though it is common practice to assess the value of overhead charges 


recoverable on incompleted work and bring same to account. 

From this forward the activity would be concerned with suc- 
cessful planning and budgetting. 

I have sought to indicate that, without successful budgetting and 
planning, there cannot be completely satisfactory costing, in that 
estimates and charges may prove unreliable. 

In these days of possible over-supply in relationship to market 
demand, and consequent price-cutting activities pursued in the 
endeavour to win trade, it is the undertaking that has seen to it 
that its economic investment structure is adequate (at the same 
time ensuring that its unproductive and non-operating charges are 
not excessive) that can look towards success. 

I have not travelled into the realm of investigation associated 
with depreciation, stock inventories, credit control and book debt 
examinations, travellers’ expense charts, advertising, rent and 
general overhead ratios, as I have felt that these items fall within 
the scope of separate lectures, each to themselves, and my object 
in mentioning them is merely to draw attention to the necessity for 
the closest scrutiny of all factors associated with the activity of a 
concern. Some concerns recognise a marginal profit in paper and 
string terms, and if one is to enter the all-too-competitive trading 
field it is essential to endeavour to be out first in the morning with 
your trading weapons sharpened to the utmost. 
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Company Law and Secretarial Practice Section 
Epitep By J. S. McINNEs, F.I.C.A. 


CoMPANY — ProoFr oF DEBT — PRINCIPAL AND SURETY — Loan 
SECURED ON CERTAIN SHARES—SHARES NOT IsSUED—GUARANTOR 
NOT LIABLE 


In In re Parent Trust & Finance Co. Ltd. (1936) 3 All ER. 
432—on appeal, Greer v. Kettle (1937) 4 All E.R. 396; (1938) 
A.C. 156—the facts were as follows: 

A deed, dated March 20, 1929, between Mercantile Marine 
Finance Corporation Ltd., the lender, and Austin Friars Trust 
Limited, the borrower, recited that the borrower was possessed 
of certain securities mentioned in the schedule thereto and that 
the lender had agreed to lend the borrower £250,000. By the deed 
the borrower agreed to repay the loan on a certain date with 
interest at 8% per annum, and charged the securities mentioned 
in the schedule as a security for the repayment. r the same day 
a deed of guarantee was entered into between the Parent Trust & 
Finance Co. Ltd., the guarantor, and the lender guaranteeing repay- 
ment of the loan. It recited that the lender had at the request of 
the guarantor advanced to the borrower £250,000 on the security 
of a charge on the shares referred to in the schedule thereto. The 
deed of guarantee also provided that, in the event of the borrower 
failing to repay the sum borrowed and interest, “whatever may 
now or hereafter be the position between the borrower and the 
guarantor as surety, the guarantor shall be considered and be 
liable as principal debtor for all moneys secured by the said charge, 
and that the guarantor and its successors shall not be released, 
nor shall its liability hereunder be affected by time being given to 
the borrower, or by the lender omitting or neglecting to protect the 
security created thereby or by the said charge, or by any other 
arrangement or dealing between the borrower and the lender 
in reference to the said security, or by any other act, omission, 
matter or thing whatsoever, whereby, but for this provision, the 
guarantor as surety only would have been so released.” 

The schedules to both these deeds set out the following fully- 
paid shares as charged : 

275,000 shares of £1 each in Iron Industries Limited, 

50,000 ordinary shares of 10/- each in Retail Trade Securities 
Limited, and 
25,000 ordinary shares of £1 each in Corporation and General 
Securities Limited. 
In fact, the 275,000 shares in Iron Industries Limited were never 
issued or never validly issued; accordingly, the debt had never 
been secured on these shares, but this fact was not discovered 
until after the Hatry debacle. The term fixed for repayment of 
the loan was twice extended, £100,000 being repaid. In Septem- 
ber, 1929, the borrower went into compulsory liquidation and the 
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lender lodged a proof of debt for £150,000 and interest. Subse- 
quently, both the lender and the guarantor went into liquidation, 
and the liquidators of the lender claimed to be creditors of the 
guarantor to the extent of £184,685, being balance of principal 
and interest. (The three companies concerned were victims of 
the Hatry frauds.) 

The liquidator of the guarantor company rejected the proof on 
the ground that no valid charge existed and the guarantee was 
not binding, but Bennett J. decided that the guarantor was liable 
under the guarantee and that the proof should be admitted. 

The Court of Appeal, reversing the decision of Bennett J., held 
that the only debt the guarantor had guaranteed was a debt effec- 
tively secured upon (inter alia) 275,000 fully-paid shares in Iron 
Industries Ltd., and as in fact the debt was not so secured the 
guarantor came under no liability, and the proof of debt was there- 
fore not admissible. 

The liquidators of the lender appealed to the House of Lords, 
but their appeal was unanimously dismissed on the ground that, 
upon the true construction of the deed of guarantee, the guarantor 
was not bound by the guarantee, as the security of the charge on 
the shares was a condition precedent to the guarantee. The 
appellants also raised some very technical points on the doctrine 
of estoppel by recital in a deed, contending that, as the recital in 
the guarantee alleged that the debt was secured by a charge on 
the shares in question, the guarantor was estopped from alleging 
that the debt was not so secured, but the House of Lords decided 
that the recital in the deed was not binding upon the guarantor, 
which was not estopped from setting up the facts, nor from assert- 
ing the non-existence of a charge on those shares. 


CompuLtsory LiguIDATION—INTEREST-BEARING DEBT—DATE UP 
TO WHICH INTEREST CALCULATED 

We have set out in full the facts of the above case for the pur- 
pose of reporting two important points in company liquidation 
decided by Mr. Justice Clauson when the case was in the first 
Court: In re Parent Trust & Finance Co. Ltd. (1936) 1 All E.R. 
641. 

The debt guaranteed was an interest-bearing debt. Clauson J. 
having decided that the debt was provable, the point then arose 
as to the date up to which interest was to be calculated for purposes 
of proof—up to the date of presentation of the petition to wind 
up, or up to the date of the winding-up order? The petition for the 
winding-up of the guaranteeing company was presented on June 
28, 1936, and the winding-up order was made on July 11, 1936. 

The point has been the subject of conflicting decisions for many 
years. In this case, by reason of the amount of the debt, the interest 
involved was considerable. 

By S. 175 (2) of the English Companies Act (Commencement 
of winding-up by the Court) : 

“In any other case” (i.e., in any case other than where, 
before the presentation of the winding up petition, a resolu- 





THE AUSTRALIAN ACCOUNTANT OCT. 


tion has been passed for voluntary winding-up), “the winding. 
up of a company by the Court shall be deemed to commence 
at the time of the presentation of the petition for the winding. 
up.” 

The point had been raised directly in Jn re The Agricultural 
Wholesale Society Ltd. (1929) 2 Ch. 261. That was the case of 
the compulsory winding-up of an Industrial and Provident Society, 
but the winding-up provisions of the Companies Act are expressly 
made applicable to the winding-up of such societies. In that case 
Maugham J. decided that the interest was to be computed only 
to the date of the commencement of the winding-up, i.e., the date 
on which the winding-up petition was presented to the Court. In 
the Parent Trust & Finance Company’s case, counsel for the 
lender argued that the decision in the Agricultural Wholesale 
Society case should not be followed, as it conflicted with a number 
of earlier decisions not cited in that case, but Mr. Justice Clauson 
followed the decision in the Agricultural Wholesale Society case 
and held that interest was to be calculated up to date on which the 
petition to wind-up was presented to the Court (i.e., June 28). 

As the Court of Appeal and the House of Lords decided that 
the debt was not provable, the point relating to interest did not 
arise for decision in those Courts. This is regrettable, for the 
decision of a higher Court on the point would be welcomed by 
company liquidators. Our own opinion is that Mr. Justice Clauson’s 
decision is a sound one. 


LIQUIDATION OF INSOLVENT COMPANY—INTEREST-BEARING Dest 
—RatTE oF INTEREST ALLOWED 

Interest being provable up to the date of the commencement of 
the winding-up, what was the rate of interest provable? This was 
the other point decided by Mr. Justice Clauson in The Parent 
Trust & Finance Company’s case. The contract provided for 
interest at the rate of 8% per annum, but the liquidator contended 
that the rate should be only 5%. 

By S. 262 of the English Companies Act 1929, “In the winding- 
up of an insolvent company . . . the same rules shall prevail and 
be observed with regard to the respective rights of secured and 
unsecured creditors and to debts provable and to the valuation of 
annuities and future and contingent liabilities as are in force for 
the time being under the law of bankruptcy . . . with respect to 
the estates of persons adjudged bankrupt, and all persons who in 
any such case would be entitled to prove for and receive dividends 
out of the assets of the company may come in under the winding- 
up, and make such claims against the company as they respectively 
are entitled to by virtue of this section.” 

By S. 66 (1) of the English Bankruptcy Act 1914: “Where o 
debt has been proved, and the debt includes interest, or any 
pecuniary consideration in lieu of interest, such interest or cot- 
sideration shall, for the purposes of dividend, be calculated ata 
rate not exceeding 5 per centum per annum, without prejudice to 
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the right of a creditor to receive out of the estate any higher rate 
of interest to which he may be entitled after all the debts proved 
in the estate have been paid in full.” 

Clauson J. held that, by reason of the provisions of S. 262 of 
The Companies Act, S. 66 (1) of the Bankruptcy Act applied, 
and the creditor was entitled to prove for interest at a rate not 
exceeding 5% until all the debts proved in the winding-up were 
paid in full. (In arriving at this decision His Lordship followed 
the decisions of the Court of Appeal in Jn re Whitaker, (1901) 
1 Ch. 9, and Luxmore J. in Jn re Bush (1930) 2 Ch. 202, and did 
not follow the decision on this point of Maugham J. in Jn re Agri- 
cultural Wholesale Society (1929) 2 Ch. 261.) 

In the report of the above case it is stated that the Court ordered 
proof of debt to be admitted at the rate of 5%. Strictly speaking, 
this is not correct—proof for the full amount of the interest agreed 
upon on the making of the loan is admissible, but for the purpose 
of calculating dividends only the amount of the proof has to be 
calculated with interest reduced to 5%; in other words, although 
acreditor may prove for agreed interest at a rate higher than 5%, 
the interest is, for purposes of dividends, to be calculated at 5%. 
This is clear from Subsec. (1) of S. 66 of the Bankruptcy Act, 
and was so decided in Re Herbert, ex parte Jones (1892) 9 Morr. 
253; the sub-section referred to deals with dividend, not proof. 


Position in Australia 

The position in Queensland, South Australia, New South Wales 
and Victoria appears to be as follows: 

The Queensland Companies Act of 1931, by S. 272—which is 
smilar on this point to S. 262 of the English Act—incorporates 
the relevant provisions of the Commonwealth Bankruptcy Act, 
and S. 84 (5) of the latter Act provides that “Where a debt 
has been proved which includes interest, or any pecuniary con- 
sideration in lieu of interest, or any claim founded on a claim for 
interest, the interest consideration or claim shall, for the purposes 
of dividend, be calculated at a rate not exceeding £8 per centum 
per annum, without prejudice to the right of a creditor to receive 
out of the estate any higher rate of interest to which he may be 
1 after all the debts proved in the estate have been paid in 
ull.” 

The words in italics are not in S. 66 (1) of the English Act, 
and the rate of interest in the English section is 5%. Apart from 
these variations, S. 84 (5) follows English S. 66 (1). Applying 
the decision of Clauson J. in In re Parent Trust & Finance Co., 
the maximum rate of interest allowable for the purpose of calcu- 
lating dividends in the winding-up of an insolvent company in 
every mode of winding-up in Queensland is 8%. 

By reason of the provisions of S. 278 of the South Australian 
Act of 1934, the position in South Australia is the same as in 
Queensland. 
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Section 297 (6) of the New South Wales Companies Act of 
1936 is a reproduction, with merely necessary verbal alterations 
of S. 84 (5) of the Commonwealth Bankruptcy Act, and the maxi. 
mum rate of interest on which dividends are to be calculated jp 
the winding-up of an insolvent company in every mode of winding. 
up is 8%. S. 296 of the New South Wales Act re-enacts the 
provisions of S. 262 of the English Act, but in view of the express 
provisions of S. 297 (6) it is not necessary to incorporate the 
provisions of S. 84 (5) of the Bankruptcy Act. The position 
would have been made clearer by the insertion of the words “Except 
so far as is otherwise enacted” at the commencement of S. 296. 

By S. 207 of the Victorian Companies Act 1928: “Except s 
far as is otherwise enacted in the winding-up of an insolvent com- 
pany the same rules shall prevail and be observed with regard to 
the respective rights of secured and unsecured creditors and to 
debts provable and to the valuation of annuities and future and 
contingent liabilities as are provided by the Insolvency Act 1928 
or by the rules in insolvency in relation to the estates of persons 
sequestrated under that Act or any corresponding previous enact- 
ment, and all persons who in any such case would be entitled to 
prove for and receive dividends out of the assets of the company 
may come in under the winding-up and make such claims against 
the company as they respectively are entitled to by virtue of this 
section.” 

Section 187 of the Insolvency Act 1928 provides for the descrip- 
tion of debts provable in insolvency, and the provisions of this 
section follow the usual lines. The only specific reference to 
interest is in S. 191, “Interest on debts,” which provides as follows: 
“Interest on any debt provable in insolvency may be allowed by 
the Court or trustee under the same circumstances in which 
interest would have been allowable by a jury if an action had been 
brought for such debt.” This provision, which is the same as S. 36 
of the English Bankruptcy Act of 1869, does not refer to the 
interest on interest-bearing debts, i.e., debts on which the debtor 
has contracted to pay interest. On a debt of the latter class the 
interest contracted for forms part of the debt, and is provable, 
for both voting and dividend purposes, at the rate set out in the 
contract, there being no limit in the statute of the rate of interest 
on which dividends are to be calculated. 


ComPpANy—USsE OF SEAL—CONVEYANCING Act oF New Souvuti 
WALES 

On pages 246-8 of the May issue of the journal we reported 
the Victorian case of In re Hapytoz Pty. Ltd. In that case the 
company had given a guarantee and the seal of the company had 
been affixed thereto by the managing director in the presence of 
clerk-typiste. One of the articles of association of the company 
provided that the seal should not be used except by the authority 
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of the directors and in the presence of one director at the least, 
who, with the secretary, or some other officer, or another director, 
should attest the affixing of the seal. The articles of the company 
also contained the usual clause giving the directors power to appoint 
a managing director and to delegate to him such of their powers 
as they thought fit. The seal had been affixed to the guarantee 
without the authority of the directors, but the Court decided that 
the creditor company was entitled to assume, because of the last- 
mentioned article, that the other directors had in fact delegated 
to the managing director their power to give the guarantee men- 
tioned. The point was also taken that the clerk-typiste was not 
an officer of the company and therefore the attesting of the seal 
was not properly done, but the Court held that the word “officer” 
meant “any of the servants.” 

A Newcastle correspondent referring to this article states: “At 
common law the mere affixing of the seal without signatures of 
any sort was, as against the corporation, presumptive evidence of 
the due execution of any document by the corporation: Clarke v. 
Imperial Gas Co. (1832) 4 B. & A. 315, but this could be rebutted ; 
Merchants of the Staple of England v. Bank of England (1887) 
21 Q.B.D. 160. 

“However, with the passing of the Companies Acts towards 
the middle of last century and the growth of the Limited Liability 
Company, it was usual to set forth in the articles the persons by 
whom, and the procedure for, the affixing of the seal, and it was 
possible to defeat instruments not executed in accordance with 
these formalities. In some parts of Australia this is still the case, 
as the case of Jn re Hapytoz Pty. Ltd. illustrates, although it was 
there decided that the seal had been duly affixed. 

“In New South Wales the position has been altered since 1930, 
when, by the Conveyancing (Amendment) Act No. 44 of 1930, 
§.12 (adding S. 51A to the 1919 Act), it was provided: 

(1) In favour of a purchaser in good faith— 

(a) a deed shall be deemed to have been duly executed by 
a corporation aggregate if its seal is affixed thereto in 
the presence of and attested by its clerk, secretary or 
other permanent officer or his deputy and a member 
of the board of directors, council, or other governing 
body of the corporation ; and 
where a seal purporting to be the seal of a corpora- 
tion has been affixed to a deed attested by persons 
purporting to be persons holding such offices as afore- 
said, the deed shall be deemed to have been executed 
in accordance with the requirements of this section 
and to have taken effect accordingly... . 

“Sub-section (6) preserves the existing modes of executing 
corporation documents as additional or alternative methods and 
teads thus : 

‘Notwithstanding anything contained in this section, any mode 
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of execution or attestation authorised by law or by practice, or by 
the Act, charter, memorandum or articles, deed of settlement, or 
other instrument constituting the corporation or regulating the 
affairs thereof, shall (in addition to the modes authorised by this 
section) be as effectual as if this section had not been passed.’ 
“It will be easily seen that the case under discussion would 
probably never have arisen in New South Wales after 1930,” 


Every company governed by the Companies Acts is a corpora- 
tion aggregate. 

Our correspondent misunderstands the meaning and effect of 
S. 51A (1), for the provisions of that section do not apply to the 
case referred to. 

The opening words of S. 51A (1) are 

“In favour of a purchaser in good faith,” 
and these important words govern—and very much limit the 
application of—Sub-section (1). “Purchaser” is defined in S. 7, 
as amended by the 1930 Act, thus: 

“Purchaser” means a purchaser for valuable consideration, 
and includes a lessee, mortgagee, or other person who for 
valuable consideration acquires an interest in property, except 
that in Part IV, Divisions 5 and 6, of this Act, “purchaser” 
means only a person who acquires an interest in or charge on 
property for money or money’s worth; and “purchase” has a 
meaning corresponding with that of “purchaser.” 

This definition of “purchaser” and the provisions of S. 51A (1) 
are taken from The English Law of Property Act 1925. 

It should be noted that the provisions of S. 51A (1) are not 
confined to purchasers of real property. By the New South Wales 
Conveyancing Act, “property” is defined as including “real and 
personal property, and any estate or interest in any property, real 
or personal, and any debt, and any thing in action, and any other 
right or interest.” The Victorian Act (S. 18), following the 
English Act, defines “property” as including “any thing in action, 
and any interest in real or personal property.” 


Position at Common Law 


At common law, when the constitution of a corporation, as 
contained in its statutes, charter, rules, by-laws, etc., or, in the 
case of a company, in the deed of settlement, or the memorandum 
and articles of association, requires any particular formalities to 
be observed in affixing the corporate seal, a purchaser has to see 
that the deed purports to have been executed in compliance there- 
with. This involves the production of the statutes, charter, deed 
of settlement, memorandum and articles of the company, etc., to 
prove the valid execution of the deed. If the seal appears to be 
duly affixed to a deed a purchaser need not make further enquiry 
as to the authority, in the particular case, of the officer who 
affixed it. 
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Section 51A (1) does away with the necessity for this in favour 
of a purchaser, and if a deed executed by a company in favour of 
a “purchaser” in good faith (after 1930) complies with the require- 
ments of S. 51A (1), it is valid notwithstanding the provisons 
of the constitution of the company, i.e., no enquiry need be made 
as to whether any further or other formalities required by the 
memorandum or articles of the company have been complied with. 
But S. 51A (1) is limited in its application, and operates only in 
favour of a purchaser in good faith, as defined above. It is a con- 
veyancing provision, intended to protect purchasers. It has abso- 
lutely no application to any other case. In all other cases of com- 
pany contracts under seal, share certificates, etc., and all deeds 
executed before 1931, the requirements of the common law and 
the constitution of the company must be complied with. 

As previously stated, the New South Wales provisions quoted 
above are the same as those in the English Law of Property Act 
1925. When the latter Act came into force the question was raised 
as to the position of a registering company in the case of a transfer 
executed by a corporate shareholder if the transfer complied with 
the Law of Property Act but not with the articles of the corporate 
member. Is the registering company put on inquiry? The legal 
advisers of an important corporation advised that the registering 
company is not in the position of a “purchaser” and should, there- 
fore, ascertain whether the sealing has been properly authorised. 
(See also Powers of Attorney, the manual issued by the Chartered 
Institute of Secretaries, 4th Edition, p. 121.) Of course, as 
between transferror and transferee in such a case, if the transferee 
of the shares was a purchaser within the meaning of that word in 
the Conveyancing Act, he would be entitled to the protection given 
by S. 51A (1). 

(In Australia, few companies require transfers of their shares 
to be under seal, and we cite the instance only for the purpose of 
indicating the limited application of S. 51A (1).) 


Share Certificate Not a Deed 

It is also generally understood in England that a share certifi- 
cate must still be sealed in accordance with the articles of the 
company, and that the English equivalent of S. 51A (1) does not 
apply to it. Although a share certificate is usually issued under 
seal, it is not a deed, and is not in itself a contract. In South 
London Greyhound Racecourses Ltd. v. Wake (1931) 1 Ch. 496, 
at p. 503, it was argued that in favour of a purchaser a share cer- 
tificate was to be deemed to have been duly executed by a corpora- 
tion aggregate if its seal was affixed thereto in the presence of 
and attested by its secretary and a director; the new law dispensed 
therefore with the necessity to inquire whether the sealing for- 
malities required by the articles had been complied with. But 
Clauson J. said that he was not prepared to hold that the share 
ertificate was a deed within the meaning of S. 74 (which is the 
same as N.S.W. S. 51A (1)). 
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S. 64 of the Property Law Act 1928 of Victoria, and the defini. 
tion of “purchaser” in that Act, are to the same effect as the New 
South Wales Act, and, therefore, the law, as stated above, js 
applicable to deeds executed in Victoria. As indicative of the nop- 
application of the statutory provisions to such cases as Jn re Hapytoz 
Co., is may be mentioned that that case was decided in Victoria, but 
the provisions of the Property Law Act were not cited by counsel 
or Judges in the case. 





CoMPANY—METHOD OF EXECUTION OF CONTRACT REQUIRED By 
STATUTE TO BE “SIGNED PERSONALLY” 

By S. 6, Subsection 1, of the English Moneylenders Act, 1927, 
“No contract for the repayment by a borrower of money lent to 
him or to any agent on his behalf by a moneylender after the com- 
mencement of this Act, or for the payment by him of interest on 
money so lent, and no security given by the borrower, or by any 
such agent as aforesaid, in respect of any such contract, shall be 
enforceable, unless a note or memorandum in writing of the con- 
tract be made and signed personally by the borrower....” (We 
are not aware of this provision having been adopted in any of the 
Australian States.) 

What is the meaning of the words italicised, where the borrower 
is a limited company? 

British Games Limited had from time to time borrowed large 
sums from General and Industrial Finance Ltd., a moneylending 
company, and on December 1, 1936, it entered into a contract with 
that company by which that company agreed to advance £4,950, on 
the security of a promissory-note for £4,950, with interest at the 
rate of 274% per annum, repayable as to £1,970 by specified 
instalments, the balance of £2,980, with accrued interest, to be 
paid off on February 1, 1937. In default of payment of any instal- 
ment, the whole amount was to become due and payable. The 
memorandum of the contract and the accompanying promissory- 
note were both signed thus: 

“For and on behalf of British Games Limited, 
Epcar Jay, Director. 
G. N. Rarnnie, Secretary.” 
The company’s seal was not affixed to the contract. 

British Games Ltd. defaulted in the payment of instalments, and 
the lending company issued a writ for the balance of principal and 
interest then due. Leave was obtained to sign judgment in default 
of appearance, but before judgment could be signed, British Games 
Ltd. passed a resolution for voluntary winding-up, two liquidators 
being appointed. The lending company lodged with the liquidators 
a proof of its claim for £4,804/19/8, balance of principal and 
interest then due. The liquidators rejected the proof on the ground 
that the memorandum of contract was not in accordance with 
S. 6, Sub-s. 1, of the Moneylenders Act, 1927. 
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The lending company then applied to the Court to reverse the 
decision of the liquidators. 

The liquidators by their formal rejection of the proof stated, as 
their sole ground, that the memorandum of agreement was not 
signed by the borrower (namely, the company) personally, as re- 
quired by S. 6, Sub-s. 1, of the Moneylenders Act, 1927, and alleged 
that the memorandum should have been under the seal of the 
company. Subsequently, the liquidators raised other grounds of 
defence, but they were all rejected by the Court, and are not 
material to this note. 

For the lending company, it was argued that a company can no 
more seal a contract personally than it can sign personally ; a com- 
pany can perform no act whatever except through its officers or 
agents, and the provisions of S. 6 (1) are sufficiently satisfied if 
the memorandum is signed by the proper officers of the borrowing 
company, persons duly authorised thereunto. 

It was very strenuously urged for the liquidators that where a 
statute requires a contract to be signed personally the signature of 
an agent was insufficient, and, therefore, in the case of a company, 
the seal was absolutely essential to comply with the requirements 
of the statute. 

Court Decides Seal Not Necessary 

In deciding that the contract had been properly signed by British 
Games Ltd., Mr. Justice Simonds referred to S. 29 (1) of the 
English Companies Act, 1929, which reads as follows (similar pro- 
visions appear in all the State Acts) : 

“Contracts on behalf of a company may be made as follows: 

(a) A contract which if made between private persons would 
be by law required to be in writing under seal, may be 
made on behalf of the company in writing under the com- 
mon seal of the company: 

(His Lordship said that this subsection did not apply 
to this case, because there was nothing which prescribed 
that a moneylending transaction must be perfected by 
a memorandum made under seal.) 
A contract which if made between private persons would 
be by law required to be in writing, signed by the parties 
to be charged therewith, may be made on behalf of the 
company in writing signed by any person acting under 
its authority, express or implied; 
A contract which if made between private persons would 
by law be valid, although made by parol only, and not 
reduced into writing, may be made by parol on behalf of 
the company by any person acting under its authority, 
express or implied.” 

It appeared to his Lordship that the contract, the subject of the 
tase, was exactly covered by Subsection (1) (b) of S. 29. “Here 
the contract, to satisfy the provisions of the Moneylenders Act, 
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1927, must be signed personally by the person charged therewith, 
Accordingly, if it is to be made by a company, the contract may be 
signed by a person acting under the authority of the company, 
express or implied; and Subsection 2 of S. 29 of the Act States: 
‘A contract made according to this section shall be effectual in law, 
and shall bind the company and its successors, and all other parties 
thereto.’ 

“Accordingly, reading, as I must read, the provisions of S. 29 of 
the Companies Act, 1929, into the law relating to moneylenders, | 
find that the provisions of S. 6 of the Moneylenders Act, 1927, are, 
in the case of a limited company, satisfied if the memorandum 
referred to in that section is signed by the persons who are officials 
of the company and authorised to sign on its behalf. I see no 
necessity for importing into the provisions of the Moneylenders 
Act, 1927 . . . . any provision of Table A under the Companies 
Act, 1929, so as to make it incumbent on a company borrowing 
money to affix its seal to the memorandum which is contemplated 
by S. 6 of the Moneylenders Act. Therefore, so far as that ground 
of rejection goes, I must reverse the decision of the liquidators.” 
In re British Games Limited (1938), 1 Ch. 240. 





Legal Decisions of Interest to Accountants 
By J. S. McINNEs, F.I.C.A. 


Lire ASSURANCE AND BANKRUPTCY 
I 

Part V of Chapter I of the Commonwealth of Australia Constitu- 
tion Act deals with the powers of the Commonwealth Parliament, 
and S. 51 provides that : 

“The Parliament shall, subject to this Constitution, have power to make 
laws for the peace, order and good government of the Commonwealth with 
respect to— 


(xiv) Insurance, other than State insurance; also State insurance extend- 
ing beyond the limits of the State concerned.” 
By S. 91 of the Commonwealth Bankruptcy Act, 1924-1933, 
“The property of the bankrupt divisible amongst his creditors, and in this 
Act referred to as ‘the property of the bankrupt,’ shall not include— 


(b) policies of life assurance or endowment in respect of his own life, 
except to the extent of a charge on the policies in respect of the 
amount of the premiums paid on the policies during the two years 
next preceding the date of the order of sequestration; 

(c) policies for annuities, the payments made on behalf of which have 
extended for six years, or which were purchased at least six years 
prior to the commencement of the annuity, to the extent to which they 
do not provide for payment of an annuity of more than £208 in the 
aggregate.” 


When the Commonwealth Bankruptcy Act came into operation, 
legislation existed in most of the States protecting life assurance 
policies and the proceeds of such policies from creditors in bank- 
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ruptcy and iusolvency, on the conditions set out in the respective 
statutes. The protection afforded by the State statutes applied in 
bankruptcy proceedings and in other cases. 

So far as proceedings in bankruptcy are concerned, the provisions 
of the Commonwealth Bankruptcy Act now apply, to the complete 
exclusion of the State Acts. Until Federal legislation in regard to 
other matters relating to life assurance covers the whole field, or 
special legislation for the protection of life policies, apart from pro- 
ceedings in bankruptcy, has been passed by the Commonwealth 
Parliament, the State statutes will continue to apply in all cases 
other than in bankruptcy proceedings. (The Commonwealth has so 
far only legislated in regard to limiting the amount payable by life 
assurance companies on the death of children (Life Assurance 
Companies Act, 1905), and deposits payable by life assurance com- 
panies (Insurance Act, 1932) ). 

This very important position, which is dealt with in the case of 
Inre Farley; Holden v. Johnson (1933), V.L.R. 271; Argus L.R. 
396, to be discussed later, arises from Sections 108 and 109 of the 
Commonwealth Constitution Act: 

S. 108. Saving of State Laws.—Every law in force in a Colony which has 
become or becomes a State, and relating to any matter within the powers 
of the Parliament of the Commonwealth, shall, subject to this Constitution, 
continue in force in the State; and, until provision is made in that behalf 
by the Parliament of the Commonwealth, the Parliament of the State shall 
have such powers of alteration and of repeal in respect of any such law as 
the Parliament of the Colony had until the Colony became a State. 

S. 109. Inconsistency of Laws—When a law of a State is inconsistent 
with a law of the Commonwealth, the latter shall prevail, and the former 
shall, to the extent of the inconsistency, be invalid. 

The test of inconsistency is whether the Commonwealth Act, on 
its true construction, is intended to cover the whole field, and, there- 
fore, to supersede the State Acts: Isaacs J. in Clyde Engineering 
Co. Ltd. v. Cowburn (1926), 37 C.L.R., at p. 489. “When a 
State law, if valid, would alter, impair or detract from the opera- 
tion of a law of the Commonwealth Parliament, then to that extent 
itis invalid. Moreover, if it appears from the terms, the nature or 
the subject matter of a Federal enactment, that it was intended as 
acomplete statement of the law governing a particular matter or 
set of rights and duties, then for a State law to regulate or apply to 
the same matter or relation is regarded as a detraction from the full 
operation of the Commonwealth law and so as inconsistent”; 
Dixon J. in Victoria v. The Commonwealth (1937), 58 C.L.R., at 
p. 630. 

Estate of Deceased Person Administered in Bankruptcy— 
Position of Life Policies 

“Part X—Estates of Persons Dying Insolvent,” of the Common- 
wealth Bankruptcy Act, comprises two sections dealing with the 
administration in bankruptcy of the estates of persons dying in- 
solvent (S. 155), and the voluntary sequestration of a deceased 
person’s estate on the petition of the person in whom the administra- 
tion of the estate of the deceased person is vested (S. 156). 
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In Re Paravicini, deceased (1930), 3 A.B.C. 15, the constitu. 
tionality of S. 155 was challenged on the ground that the provisions 
of the section went beyond bankruptcy and insolvency, but Lukin J. 
held that, for some time previous to the passing of the Common- 
wealth Constitution Act, provisions had been included in bank. 
ruptcy legislation in England and the Australian States for the 
administration of the estates of deceased persons in bankruptcy 
proceedings, and the section was not ultra vires the power con- 
ferred on the Commonwealth Parliament by S. 51 (xvii) of the 
Constitution to deal with “Bankruptcy and Insolvency.” 

In the case of Lloyd v. Public Trustee of New South Wales 
(1930), 44 C.L.R. 312, 3 A.B.C. 8, the estate of A. G. Thompson 
was being administered in bankruptcy under Part X. 

Thompson had died insolvent, leaving two policies on his life, 
which realised, with bonuses, £2,094. The premiums for the two 
years immediately preceding his death were not paid on either of 
the policies, but the premiums due thereon were deducted from 
the bonus additions on each policy. The deceased left a will 
appointing his wife sole executrix, and giving her all his property. 
His widow and two infant children survived him. The will con- 
tained no provision as to the payment of debts. The estate being 
insolvent, the widow renounced probate, and letters of administra- 
tion with the will annexed were granted to the Public Trustee, 
Subsequently, on the petition of the Public Trustee, an order was 
made under S. 156 that the estate of the deceased be administered 
in bankruptcy, and the Official Receiver, C. F. W. Lloyd, was 
appointed trustee. Thereupon the £2,094, the net proceeds of the 
policies, was handed over by the Public Trustee to the Official 
Receiver. 

This sum of £2,094 was obviously the nett amount which, had all 
premiums been paid, and had Thompson become a bankrupt imme- 
diately before his death, would have been excluded from his 
property divisible amongst his creditors. 

The trustee, being doubtful as to whether the policy moneys 
were part of the estate to be administered by him, applied to the 
Court for directions as to (1) whether the sum of £2,094 was 
divisible among creditors or was payable to the deceased’s personal 
representatives, and (2) whether there was a charge on that sum 
for the amount of two years’ premiums. The Official Receiver 
contended that the creditors were entitled to the full sum, or, alter- 
natively, to the amount of two years’ premiums. 

The whole matter rested on the operation of S. 155 (4) of the 
Bankruptcy Act in relation to S. 91 (b). Section 155 (4) provides 
that, 

“With the modifications mentioned in this section, all the provisions of 
this Act relating to the administration of the property of a bankrupt and 
to trustees shall, so far as they are applicable, apply to the case of an order 
for administration under this section in like manner as to a sequestration 
order.” 
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The High Court, affirming the decision of Lukin J., held that 
S. 91 (b) was one of “the provisions of (the Bankruptcy) Act 
relating to the administration of the property of the bankrupt,” and 
was, therefore, applicable to an administrative order under S. 155, 
and that the proceeds of the policies of life Assurance held by the 
deceased at the time of his death were, by the operation of SS. 91 
(b) and 155 (4), not divisible amongst the creditors, but should 
be paid to the personal representatives of the deceased. 

The deduction of the premiums from the bonuses during the 
two years preceding the death of the deceased did not constitute 
payment of premiums within S. 91 (b), and there was no payment 
of premiums on the policies during the two years next preceding 
the date of the order of administration in bankruptcy within the 
meaning of S. 91 (b). Premiums which have not been paid, but 
which are deducted by the insurance company on paying the amount 
of the policies, are not available for the creditors. 

The Court directed the Official Receiver to pay the £2,094 to the 
person entitled, i.e., to the Public Trustee, as administrator with 
the will annexed of the testator. 





HoME-MADE WILLS AND WILLS ON PRINTED ForMS 


For many years we have taken advantage of every opportunity 
that presented itself to deprecate the making of “home-made” 
wills, and the use of printed forms of wills (usually purchased 
from a stationer for sixpence). Far from being a means of saving 
the legal costs of a properly-drawn document, wills of this nature 
have been a source of income to the legal profession, and in very 
many cases the wishes of the “economical” testator have been 
defeated. 

The latest—but we are sure by no means the last—case of wills 
on printed forms is the recent case in the High Court of Australia 
of In re Andrews; National Trustees, etc., Ltd., v. Andrews, 56 
CL.R. 1 (1937), Argus L.R. 1. In that case the testator, R. S. 
Andrews, had drawn up his will on a printed will form, containing 
blanks, some of which he filled up. The will read as follows: “This 
is the last will and testament of Richard Sherlock Andrews, made 
this thirteenth day of October, in the year of Our Lord one thousand 
nine hundred and twenty-one. ...I1 hereby appoint Ormond 
Andrews, hardware manager, Newcombs, Warrnambool, executor 
of this my will. I give, devise and bequeath all my real and 
personal estate.” (The words in italics were inserted in ink by the 
testator.) There was nothing further to indicate who was to benefit 
by the devise and bequest. After the word “estate” followed a long 
blank preceding the words “signed by the testator,” etc. Other- 
wise the will was signed and attested in the regular manner. 

It is not surprising that Ormond Andrews, who was a nephew 
of the testator, claimed to be the sole beneficiary under the will. 
In legal proceedings to decide the question, Mr. Justice Gavan 





232 THE AUSTRALIAN ACCOUNTANT OCT, 


Duffy, in the Supreme Court of Victoria, held that, on the proper 
construction of the will, Ormond Andrews took beneficially the 
whole of the testator’s estate. This decision was reversed by the 
Full Court of Victoria (Mann C.J., and Macfarlane and Lowe J]J.), 

Ormond Andrews then appealed to the High Court, but his 
appeal was dismissed by a majority of three to two, with costs, 

Latham C.J. and Starke and Dixon JJ. (Evatt and McTiernan 
JJ. dissenting) held that, on the proper construction of the will, 
Ormond Andrews was not beneficially entitled to the estate by 
virtue of his appointment as executor, but that the testator had died 
intestate as to the beneficial interest in his real and personal estate, 
which was distributable under S. 47 of The Administration and 
Probate Act, 1928, as on an intestacy. 

Ormond Andrews gave evidence that the testator did, in fact, 
intend him to take beneficially and to take everything, but this 
evidence was legally inadmissible on the question of construction. 
As Latham C.J. said in his judgment: “It is easy to believe that it 
was the testator’s intention to benefit Ormond Andrews, but the 
question is whether the words of the will carry out that intention. 
A Court cannot add words to a will for the purpose of giving effect 
to the intention which the Court supposes a testator had, but which 
is not disclosed by the words of the will when the will is read asa 
whole.” 

The moral of the case is obvious. 





Readers’ Questions and Replies 
Satt ReFinery Cost SHEET 


A correspondent has inquired whether any reader can assist 
him in obtaining a form of cost sheet for a salt refinery. We shall 
be glad if any of our readers can supply this information. 





The Administration of Deceased Estates in 
Bankruptcy 
By N. S. YOUNG, A.I.C.A. 


The marginal note to Section 155 (1) of the Bankruptcy Ac 
1924-1933 reads: 
“Administration in bankruptcy of estate of persons dying 
insolvent.” 


This note and the heading of Part X are misleading as the 
Part which comprises Sections 155 and 156 can also be availed of 
to complete the administration of estates which are solvent at the 
date of death, but which subsequently become insolvent as a result 
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of the depreciation in the value of the estate assets, or for any 
other reason. (Jn re Nonmus 1 A.B.C., p. 39.) 

This liberal interpretation of the provisions of Part X of the 
Act has been of considerable assistance to creditors and to trustees 
and administrators in recent years. During the depression the 
administration of many deceased estates was rendered extremely 
dificult because of the unexpected recession in values. Faced with 
possible personal loss by continuing to intermeddle in the affairs 
of an insolvent estate, many representatives found the necessary 
relief by petitioning to have the estate wound up under Part X. 

Broadly speaking, the intention of the legislature in Part X of 
the Bankruptcy Act is that estates of deceased insolvents shall be 
administered in the same way, so far as possible, as those of living 
bankrupts. 

Trustees in bankruptcy who are called upon to accept office 
under Part X will generally find the problems of administration 
more complex than those experienced under the average seques- 
tration order, or under proceedings under Parts XI and XII. 

In the course of this article it is proposed to discuss the method 
of initiating proceedings, the procedure to be observed in the 
handling of estates, and a few of the problems which the trustee 
may have to deal with under Part X. 

As in the case of a living insolvent an order for administering 
the estate under the Bankruptcy Act can only be made if a petition 
is filed at the Court of Bankruptcy. The petition may be lodged 
either by a creditor of the deceased (Section 155 (1)) or by the 
representative of the deceased person’s estate (Section 156). 

It must be remembered, however, that the law and procedure 
regulating the administration of the estate of a deceased person, in 
the main, is contained in State Acts of Parliament, and these Acts 
in certain instances provide an alternative method to that pre- 
scribed in Part X of the Bankruptcy Act for administering the 
estate of a deceased insolvent. If proceedings have been com- 
menced in any State Court for the administration of the deceased 
insolvent’s estate a petition cannot be filed under Part X of the 
Act. In such circumstances it is possible, however, to have the 
proceedings transferred from the State Court to the Bankruptcy 
Court on proof that there is no reasonable probability that the 
estate will be sufficient to pay its debts. This transfer is not 
automatic, and it is still possible to have the estate of a deceased 
insolvent wound up pursuant to an administration order made by 
a State Court. 


Creditors’ Petition 


Unlike a petition against a living debtor, the creditor does not 
have to prove the commission of an act of bankruptcy. (Vide in 
re Paravicini, Deceased, 3 A.B.C., p. 15.) 
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The creditor, however, must establish: 
(a) The amount of his debt amounts to £50 in value. 
(b) That at the date of the petition it is still due and owing; 


and 

(c) Produce satisfactory evidence that there is no reasonable 
probability that the estate will be sufficient for the pay- 
ment of the debts owing by the deceased. 


In passing it should be noted that the petitioning creditor’s debt 
must be a debt which was incurred by the deceased before his 
death. If the business of the deceased is carried on by his repre- 
sentative, and the latter incurs liabilities, the remedy of creditors 
in respect of such liabilities is against the representative personally, 
and such creditors cannot petition to have the estate of the 
deceased wound up under Part X. (See in re Kitson 1911 2 KB. 
109.) 

Notice of the petition must be served on the representative of 
the deceased, if any, or on any other person who is directed to be 
served by the Court, and it is open for such person to appear at 
the hearing and show cause why an order should not be made. 

It is the responsibility of the Court at the hearing to determine 
whether there is a reasonable probability that the estate of the 
deceased will be sufficient for the payment of the debts owing by 
the deceased. 

This responsibility can only be discharged by consideration of 
an accurate statement of assets and liabilities. Part X makes no 
express stipulation as to the preparation and furnishing of this 
statement, and under this Part there is no statement of affairs as 
in the case of a sequestration order. 

In practice, if the petition lodged by the creditor is presented 
shortly after the Succession Duty Accounts have been prepared 
by the trustee or administrator, the latter accounts will generally 
be accepted by the Judge in Bankruptcy for the purpose of deter- 
mining whether there is a reasonable probability that the estate 
will be sufficient for the payment of the debts due by the deceased. 
If, on the other hand, a lapse of time occurs, the Judge will usually 
require that fresh valuations of the principal assets be obtained, or 
some additional reliable evidence supplied which will enable him 
to estimate the financial position of the estate at the date of the 
hearing. It is the duty of the representative of the deceased to 
supply the statement of assets and liabilities as at the date of the 
hearing, if required so to do by the Court, although if it is not 
possible to obtain such a statement from the representative of the 
deceased the creditor will probably be required, in practice, to 
obtain and to furnish to the Court any other evidence that is avail- 
able and which will establish the insolvency of the estate. 
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Petition by Person Administering the Estate of a Deceased 
Insolvent 

As a result of the Bankruptcy Court’s interpretation of the pro- 
visions of Section 156 it would appear that there is no practical 
difference between the method to be observed by a creditor, and 
by a representative in lodging a petition under Part X, and that 
the system of administration in each case will be similar. 

In the case of Lloyd v. The Public Trustee 3 A.B.C., p. 8, it was 
held that Section 156 incorporates for its own purposes all the 
operative provisions of Section 155. It was also held in re Sharp 
3 A.B.C., p. 256, that the term “bankruptcy petition” in Section 
156 and “petition” in Section 155, have the same meaning. In 
the same case it was held that the terms “the deceased debtor’s 
estate” and “property of the debtor,” which appear in Section 155, 
are interchangeable. 


Mode of Administering the Estate 
Generally speaking, the administration of the estate follows the 
same procedure as obtains under sequestration orders. 


Property to be Realised by the Trustee in Bankruptcy 

The property to be realised by the trustee is the property to which 
the deceased insolvent was entitled at the time of death so far as 
it has not been lawfully dealt with since his death before the order 
for administration is made. 

It was held in the case of in re Sharpe 3 A.B.C., p. 266, that 
the expression “the administration of the property of the bank- 
rupt” referred to in Section 155 (4) was limited to the actual 
property of the debtor, and did not extend to property which no 
longer belonged to the bankrupt, but which, by virtue of a statu- 
torily created paramount right, the trustee was able to reclaim by 
setting aside the transaction by which the debtor had become 
dispossessed of the property. In other words, the trustee adminis- 
tering an estate under Part X could not avoid executions against 
the estate of the deceased under Section 92, settlements made by 
the deceased prior to his death under Section 94 or undue pre- 
ference payments made by him prior to his death under Section 95. 

In 1932, Section 155 was amended by the addition of Sub- 
section 4a, which reads as follows: 

“The provisions of Division 4 of Part VI of this Act (con- 
taining Sections 92, 94 and 95) shall so far as they are applic- 
able apply to the case of an order or administration under this 
section in like manner as to a sequestration order.” 

The position now is that the Trustee in Bankruptcy administers 
the unrealised portion of the deceased person’s estate existing as 
at the date of the administration order and is given by virtue of the 
above sub-section the right to investigate antecedent transactions 
with a view to setting them aside, and recovering for the benefit 
of the general body of creditors in certain circumstances property 
which has been withdrawn from the estate. 
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Section 91 of the Act, which specifies the property which shall 
and shall not be included for division amongst the creditors of a 
bankrupt, applies to proceedings under Part X. (See Lloyd y, 
Public Trustee 3 A.B.C., p. 8.) 


Financial Statement of Estate 

Pursuant to Rule 351 (1) after the making of an administration 
order the executor or representative of the deceased debtor must 
lodge with the Official Receiver in duplicate an account of his 
dealings with and administration of the deceased’s estate, together 
with a list of creditors and statement of assets and liabilities and 
such further particulars as may be required. The information 
contained in these accounts gives the Official Receiver or Trustee 
the starting point for the administration of the estate. In addition 
the Trustee should require the executor or representative of the 
deceased to furnish him with the Letters of Administration or 
Probate, the Will, copies of all valuations, the estate’s books of 
account and the books of account of the deceased kept prior to his 
death, and any other documents or papers which are likely to be 
of assistance in connection with the administration of the estate. 


Vesting of Property in Official Receiver 


As in the case of a sequestration order the property of the 
deceased debtor vests in the Official Receiver immediately the 
administration order is made. (See Section 155 (5).) 

The effect of this order is to divest the executor or representative 
of the legal title to as well as the control of the assets of the 
deceased, and after notice no payment or transfer of property made 
by the representative shall operate as a discharge to him as between 
himself and the Official Receiver. (See Section 155 (10).) 


Realisation 

As in the case of a sequestration the same obligation to proceed 
without delay to realise the estate is imposed on the trustee adminis- 
tering under Part X. 

If the estate of the deceased includes a business it must be sold, 
and cannot be carried on except for the purpose of the beneficial 
winding up. This, notwithstanding that the creditors may express 
a desire to carry on the business and, even although it is certain 
that profits would accrue from such a course. 

The powers which a trustee may exercise in his own right, and 
those which he can only exercise by permission of the general 
body of creditors, a committee of inspection or by leave of the 
Court, and referred to in Sections 105 and 107 of the Act, apply to 
a realisation under Part X. 


Rights of Examination 

Under Section 155 (2) (b) the trustee may examine any person 
who he thinks can give information which may be of value to him 
in the administration of the estate. Under the English law this 
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right does not exist. The powers of examination given by the 
sub-section above referred to may be of considerable value in the 
administration of the estate, and the machinery provided by Sec- 
tion 80 of the Act is available for the purpose of conducting such 
examination. 


Distribution of Estate 

The provisions of the Act which apply to the declaration of 
dividends have equal application to estates administered under 
Part X. The trustee must, therefore, declare his first dividend 
within four months from the date of the administration order, and 
thereafter at intervals of not longer than six months, unless he 
satisfies the Registrar that circumstances exist which justify him 
in postponing the declaration of the dividend. 


Proofs of Debt 

Creditors are required to prove their debts in ordinary course. 
The date of the order for administration is the date for the calcu- 
lation of the claims of creditors, and not the date of death. (See 
inre Relf 8 A.B.C., p. 9.) 


Winding up of Estates 

On the complete realisation and distribution of the proceeds the 
trustee will file a final account in the Bankruptcy Court, having 
filed accounts at intervals of six months in the meantime. These 
accounts will be in exactly the same form as in the case of a seques- 
tration. Court fees will be payable on the same basis. If a surplus 
is realised this must be handed back to the representative of the 
deceased for distribution amongst the beneficiaries. 


Problems of Administration 


Insurance Policies 

Section 91 (b) excludes from the definition of the “property of 
a bankrupt” insurance policies except to the extent of premiums 
paid on such policies during the two years next preceding the date 
of the order of sequestration. Where an insurance policy has been 
hypothecated by a person in his lifetime and he dies insolvent, a 
trustee administering his estate under Part X is not authorised 
pursuant to Section 91 (iv) to obtain the proceeds of the insurance 
policy by discharging or offering to discharge the amounts due to 
the creditor holding the policy as security as the right conferred 
by Section 91 (iv) is subordinate to the provisions of Section 
91 (b), which declares that with the exception above stated in- 
surance policies shall not form portion of the estate divisible 
amongst the creditors. (See in re Cummins 7 A.B.C., p. 24.) 

Prior to his death a debtor had assigned two insurance policies, 
and given a lien over another insurance policy in favour of two 
creditors, each of whom had, in addition, other securities in respect 
of the amounts due by the debtor. The case was decided in Queens- 
land, and under the relevant State Act it was provided that moneys 
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payable under an insurance policy were not to be liable for pay. 
ment of the assured’s debts except by virtue of a charge made by 
the assured in his lifetime or of an express direction in his Will, 
The Will of the deceased made no such provision. 

If the two secured creditors applied the proceeds from the 
insurance policies in part settlement of their debts the realisation 
of the balance of their securities would provide a surplus, and the 
question to be determined was whether this surplus was to go to 
the unsecured creditors or to the beneficiaries under the Will. It 
was held that the surplus was to be apportioned between the 
creditors and the beneficiaries proportionately to the value of the 
insurance policy proceeds and the realisation of the other assets, 
Thus if the secured debt was £1,000, and the policies provided 
£750, and the other assets £750, the surplus of £500 would be 
divided equally between the creditors and the beneficiaries. (See 
in re Cummins.) 


Liabilities Incurred in Carrying on the Business of the Deceased 
after the Date of Death 


A trustee administering an estate under Part X is occasionally 
faced with the problem of dealing with claims in respect of liabili- 
ties incurred by the representative of the deceased in carrying on 
the business of the deceased after the date of death. These debts 
are the personal liability of the representative. If he has a proper 
warrant for carrying on the business (a direction in the Will or an 
order of the Court) he is entitled to be indemnified to the extent 
of such liabilities out of the estate assets. If he has no real authority 
for his action he has no right of indemnity. The rights of the “new 
creditors” against the estate of the deceased are subrogated rights, 
and if the representative of the deceased has for any reason disen- 
titled himself to the right of indemnity above referred to, the new 
creditors will be excluded from all benefits against the property 
of the estate. It follows, therefore, that the first duty of the trustee 
in bankruptcy is to ascertain whether the representative has pos- 
sessed a proper authority for carrying on the business. 

Assuming that such an authority exists, are the claims of the 
new creditors to be paid before or after the claims of the old 
creditors? This generally is a difficult matter to decide, as it 
depends on whether or not the old creditors have consented to the 
carry-on. It seems fairly well established that if they have not 
actively consented (knowing that the business is being carried on 
and merely standing by and doing nothing is not consent) the 
claims of the old creditors must be paid in full before the claims of 
the new creditors. (Re Oxley (1914) 1 Ch. 604.) 

On the other hand, when the old creditors consented to the 
business being carried on it was held that the old and new creditors 
had a right to payment pari passu against the whole estate. (Dowse 
v. Gorton 1891 A.C., p. 190.) 
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A decision by the Australian Court of Bankruptcy on this matter 
is in re Bullock 5 A.B.C., p., 241, which gave the new creditors 
the right to payment in full before the old. In this case, however, 
the claims of the new creditors arose not as a result of a “carry- 
on,” but pursuant to an arrangement to keep the business open 
for the purpose of realisation. In dealing with claims of this kind 
the trustee should seek the protection of an order of the Court. 


Right of Retainer 

The representative of the deceased, by law, is given the right of 
retainer, i.e., the right to pay a debt due by the testator to himself 
before paying the claims of other creditors, of the same degree. 

Assuming the representative of the deceased had a claim against 
the estate of £200 and that the claims of other creditors totalled 
£2,500 (including £150 due to creditors whose debts are given 
priority under the Bankruptcy Act). Assuming also that the 
assets realised and unrealised in the hands of the representative 
had a value of £400. Pursuant to the right of retainer referred to, 
the representative, after reserving for the claims of higher degree 
(the priority claims under the Bankruptcy Act) could retain in 
specie or in cash, if the assets are realised, the amount of his debt 
of £200 and hand over to the trustee in bankruptcy the balance of 
the estate valued at £200, this being sufficient to pay the priority 
debts and provide a very small dividend to the general body of 
unsecured creditors. 


Disclaimer 

If the trustee under Part X is of the opinion that portion 
of the estate is unsaleable because of heavy encumbrances, or 
if portion of the estate is represented by a leasehold interest, 
the trustee can rid himself of the responsibility attaching to such 
property by disclaiming under Section 104. (See in Re Birming- 
ham 9 A.B.C., p. 6.) This right of disclaimer is not given under 
an administration order in force under a State Act. 


Priority Debts 

The provisions of Section 84 (1) of the Bankruptcy Act have 
to be applied in the administration of an estate under Part X. It 
will be observed that in addition to ordinary administrative costs 
incurred under the Part X proceedings, as a second priority the 
trustee is required to pay the proper funeral and testamentary 
expenses incurred by the legal personal representative of the 
deceased. Testamentary expenses will include proper legal ex- 
penses incurred by the representative, Federal Estate Duties, 
cost of transferring proceedings from the Supreme Court to the 
Bankruptcy Court, stamp duty in certain circumstances, and 
‘ executor’s commission chargeable in terms of a private Act of 
Parliament. (See in re Mageed, Rasheed 7 A.B.C., p. 82.) 

_In the calculation of the wages priorities under Section 84 (1) 
(e) it should be noted that the date of the administration order is 
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the date for the calculation of the priorities. The wages, the 
fore, must have been earned within four months precedin 
date, and not the date of death. (See in re Relf 8 A.B.C., p. 9.) 


Conclusion 


Generally speaking, the administration of estates under thig 
Part is attended with more difficulties than are experienced i 
ordinary Bankruptcy matters, and for this reason the trusteg) 
should conduct his investigations very carefully, and when in doubt! 
should obtain legal advice. 
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